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What we will do for any first time user is to call you at some point during our 
consultation work and give you a progress report. 
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P.O. Box 13777, Gainesville, Florida 32604 
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to Estates 
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“WHY ARE MORE MORE FLORIDA 
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Because all the corporate components are Each Ex Libris also includes: 
securely contained in one elegant package. 20 lithographed share certificates 


* Never misplace a seal again. The customized in a separately bound section with 
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Samuel S.Smith 


PRESIDENT 


“A dirty word” 


In view of the fact that the Florida 
Legislature has just convened, I 
believe it is appropriate to review the 
rather controversial role that The 
Florida Bar plays in the legislative 
process. Much of the controversy 
surrounding The Florida Bar’s posi- 
tion is ignited by the word “lobbyist.” 
In modern times this word evokes 
pictures of a greasy, unethical, cigar 
smoking, power broker, hiding in the 
halls and crevices of the legislature, 
peddling his wares to the unsophisti- 
cated and unwary. It has produced 
such modern insults as “he’s a lobby- 
ist,” “he has the morals of a lobbyist” 
and “you lobbyist you.” 

In reality, lobbyists, whether 
lawyers or nonlawyers, are an inte- 
gral part of the legislative process. 
They perform the same function as 
the negotiations done by lawyers on 
behalf of clients, not only within the 
legislature, but in ordinary business 
transactions. A capable lobbyist is 
the most effective way to get the 
position of an organization across to 
members of the legislature, since 
those uninitiated in the ways of the 
legislative machinery could spend 
months roaming the halls in an effort 
to find someone who would listen to 
their position. 

Notwithstanding _ this, 
question 


the real 
is whether or not The 


Florida Bar should engage in legisla- 
tive activities and lobbying, and if so, 
to what extent. Do the almost 30,000 
members of The Florida Bar have a 
right to voice as a unified group their 
opinion on matters which affect the 
legal profession and the administra- 
tion of justice? Twenty-five 
members have filed a petition with 
the Florida Supreme Court contend- 
ing the answer is no. My answer, the 
answer of the Board of Governors, 
and the answer of 76.5 percent of the 
members responding to The Florida 
Bar membership survey is a resound- 
ing yes. 

The criticism that the Board of 
Governors does not represent the 
actual view of each and every lawyer 
is nonsense, since it is a problem 
faced by every representative type 
of government. No candidate in 
local, state or national politics, whom 
I voted for, has ever correctly voted 
my way on each and every issue. 


Likewise, we cannot expect that the 
Board of Governors will correctly 
perceive the unanimous feeling of 
every lawyer on every issue that 
comes before them. 


This problem is no different from 
that which arises every time the 
Board votes. The fact that the issue 
before them is a change in law rather 
than a change in the Bar should not 
matter. The Board of Governors is a 
representative body, and if its votes 
are not consistent with the particular 
philosophy of any individual lawyer, 
then as recommended by the Florida 
Supreme Court they should “throw 
the rascals out.” 


Major issues are confronting the 
legislature in this session which affect 
both the practice of law and the 
administration of justice. I for one 
want the voice of The Florida Bar to 
be heard on these issues through its 
lobbyists and legislative committees. 
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Owing money or being owed 
money has become a way of life 
for most businesses and indi- 
viduals. Now there is a single 
source for commercial attorneys 
that sheds light on the Debtor/ 
Creditor relationship by putting 
all the facts—and laws—in per- 
spective. DEBTOR-CREDITOR 
LAW: it’s another first from 
Matthew Bender. 

This new treatise contains all 
the authoritative, up-to-the- 
minute debtor/creditor law you'll 
need to help you settle your 
client’s accounts. Never before 
could commercial attorneys find 
so much needed information in 
one place. 

You'll find that this concise 
anthology will become an 
indispensable complement to 
is commercial and bankruptcy 

ibrary. It covers all aspects of the 
debtor/creditor relationshi 
including methods of yearling 
obligations by non-judicial 
means, statutory liens, and in- 
depth discussions on recent 
consumer credit legislation. 

Six volumes are now available, 
with an easy-reference subject 
index, glossary and bibliography, 
useful illustrative forms which 
are cross-referenced to the text, 
plus all the information you'll 
need to help you grasp the 
do relationship, such 
as: © Consumer credit legislation, 


FACTS 


ALL THE 
LIFE. 


including the Truth-in-Lending 
Simplification Act and revised 
Regulation Z @ Analysis of UCC 


4 


MATTHEW 
BENDER 


WHEN YOU HAVE MORE HELP... 
YOU HAVE MORE TIME 


Now 10 avoio catt (800) 223-1940 
STATE CALL (212) 370-0531 


OR SEND COUPON 10 


Michael Shor, Matthew Bender & Co., Inc. 
235 East 45th Street, New York, N.Y. 10017 


C) DEBTOR-CREDITOR LAW, 9 volume set, 
6 volumes available now ........... $420.00 


(_} Please rush me further information on DEBTOR-CREDITOR LAW 


) Please send me the book(s) for a NO-RISK 30-day examination. At 


the end of 30 days when I'm satisfied, | will keep the books and send 
in payment, or | will return them with no further obligation on my part 
of any kind 


My order includes upkeep service such as supplements and revisions 
and additional upkeep service sucn as new editions. Any supplemen- 
tation issued within 6 months of purchase will be sent at no charge 
At any time, | will be free to cancel or change my order tor upkeep 
services. 


} | do NOT want additional upkeep service 
(] Easy Pay Plan 


(J I'll SAVE 10% by enclosing full payment for my order now. (Plus 
applicable sales tax.) Same 30-day return privileges apply 


} Bill me 


Name 


Firm 


Address 


City State Zip 


Telephone # 


Leese ees eee 


FBJ-22 


Articles 2 (Sales), 3 (Commercial 
Paper), 6 (Bulk Transfers), 7 (Doc- 
uments of Title), and 9 (Secured 
Transactions) @ A comprehensive 
and integrated treatment of usury 
e The rights and obligations of 
third parties with respect to 
Guarantee, Suretyship, Subroga- 
tion, Community Property, 
Escrow, and Fraudulent 
Conveyences @ Methods of 
satisfying obligations b 
non-judicial means such as 
Self-Help Repossession, Assign- 
ments for Benefit of Creditors, 
Mechanics’ Liens, and miscel- 
laneous Statutory Liens. 

Future volumes will cover 
enforcement by judicial proceed- 
ings, such as Attachment, Gar- 
nishment, Mortgage Foreclosure, 
Replevin, and post-judgment 
satisfaction of obligation. 

And to help you keep on top of 
the almost daily changes in the 
law, Matthew Bender will keep 
you current with updated 
supplements and revisions. 

Coverage is geared to the laws - 
of nine major states including, 
California, Florida, Illinois, 
Michigan, New Jersey, New York, 
Pennsylvania, Ohio and Texas. 

So, whether your client is a 
multi-faceted corporation or the 
neighborhood grocer, you'll 
find DEBTOR-CEDITOR LAW a 
welcome addition to your 
reference library. 
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EXECUTIVE DIRECTIONS 


John F.Harkness, Jr. 


EXECUTIVE 


DIRECTOR 


The Midyear Meeting 


February 11-13, 1982 will mark the 
second annual Midyear Meeting of 
The Florida Bar. It will be held in 
Tampa at the Tampa Marriott and 
Holiday Inn-Tampa Airport Hotels. 
These hotels are located 
conveniently across the street from 
one another. 

In 1981, the first such meeting was 
held as an attempt to coordinate the 
annual meetings of the various 
sections of The Florida Bar. With 14 
different sections of the Bar—each 
potentially having its annual meet- 
ing—it was felt that one joint 
meeting would be of benefit not only 
to the sections but also to the 
practitioner. The combination 
Midyear Meeting provides an 
attorney the chance to attend a 
variety of different seminars that 
otherwise he may not be able to 
attend. The administrative burden 
and attendant costs are also greatly 
reduced because of the single site 
and date. 

As J. Fraser Himes, chairman of 
the Midyear Meeting, has said, “The 
_ 1982 Florida Bar Midyear Meeting 
has been planned to provide to each 
person attending a unique 
opportunity to attend a wide variety 
and cross-section of continuing legal 
education programs, which have 
never been available before.” The 


concept is similar to the “Eurailpass” 
system. A person will be able to 
move from one seminar to another in 
a given day fora fixed price. This will 
encourage a person to attend a variety 
of seminars or to be able to sample 
each that is being offered, to see 
which would be most beneficial to 
him. The way the programis planned 
will require a minimal amount of 
time and expense. 

On Thursday, February 11, a 
person can attend the following 
seminars: 

e Organization for the Eighties— 
Survival of the Fittest Seminar 
(sponsored by the Economics and 
Management of Law Practice 
Section) 

e Update of Accelerated Cost 
Recovery System Seminar 
(sponsored by the Tax Section) 

e Fifth Annual Seminar on Local 
Government Law in Florida 
(sponsored by the Local Government 
Law Section) 

e International Law Seminar 
(sponsored by the International Law 
Committee) 

e Ninth Annual Condominium 
Seminar (sponsored by the Real 
Property, Probate and Trust Law 
Section) 

e Tax Aspects of Dissolution of 
Marriage Seminar (sponsored by the 
Tax Section) 

e Tax Trials—Civil and Criminal 
(sponsored by the Tax Section) 

e The United States of America v. 
Your Client: Practical Points for 
Representing Clients in Federal 
Criminal Matters Seminar 
(sponsored by the Federal Practice 
Committee, Criminal Law Section). 

On Friday, February 12, in 
addition to some of the above listed 
seminars continuing, there will be 
new seminars offered: 

e Fiduciary Accounting Seminar 
(sponsored by the Real Property, 
Probate and Trust Law Section) 

e Creditor’s Remedies and 
Bankruptcy Court Seminar 
(sponsored by the Corporation, 
Banking and Business Law Section) 

e Damages Seminars (sponsored 
by the Trial Lawyers Sections) 


e Basics in Environmental Law 
Seminar (sponsored by the 
Environmental and Land Use Law 
Section). 

On Saturday, February 13, 
additional seminars will be offered: 

e Administrative Trial Advocacy 
Seminar (sponsored by the 
Administrative Law Section) 

e Attorney’s Fees Seminar 
(sponsored by the General Practice 
Section) 

e Representing the Father for 
Custody Seminar (sponsored by the 
Family Law Section). 

In addition to the seminars, the 
various sections will be having 
committee meetings and luncheons 
throughout the three-day period. 

Also, there are specialty 
workshops and meetings being 
offered. The Bar Leaders’ Workshop 
sponsored by the Florida Council of 
Bar Association Presidents will be 
held on Thursday. The Florida 
Association for Women Lawyers will 
be holding their business meeting 
and ERA Workshop on Saturday. 

A unique type of activity will be 
featured on Friday and Saturday. 
The 1982 job fair is a program 
sponsored by the Young Lawyers 
Section for the benefit of lawyers and 
third-year law students. The job fair 
will provide the practitioner with an 
opportunity to interview Florida law 
students at one site during the 
Midyear Meeting. Early registration 
will take place on Friday afternoon, 
and the interviewing will occur on 
Saturday. 

There will be an All-Member 
Reception held on Thursday, 
February 11, and all registrants are 
cordially invited. On Friday, there 
will be an All-Member Luncheon 
which will feature Pat Summerall, 
one of the country’s leading sports 
broadcasters as the main speaker. 

We hope that you all will take the 
opportunity if your schedule permits 
to “come to the Midyear.” If you 
have any questions concerning the 
activities or the necessary 
reservations before this meeting, 
please call The Florida Bar in 
Tallahassee, (904) 222-5286. 0 
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The Interest on Trust Accounts Program 


A blank check for 
the public good 


When Florida’s interest on trust accounts program became fully operational on 
September 1, 1981, it was the first of its kind in the United States. 

The concept—in use for years in a number of other English-speaking 
jurisdictions—allows attorneys to invest certain client trust deposits so that those 
funds may be pooled to generate interest money channeled into a charitable 
foundation for ultimate use in law-related public interest programs. 

The Florida program only makes use of interest from client trust deposits so short 
in duration or small in amount that the interest on any single client’s deposit 
could not be made available to that client as a practical matter. To the extent that 
interest on a client’s deposit could be made available for the benefit of that client, 
the program does not alter longstanding trust accounting practices. 

It is a somewhat simple proposition that proved workable due to the efforts of 
many imaginative Florida lawyers and financial leaders. This opportunity for 
additional public service through Florida Bar member participation in the program 
is all the more timely due to our profession’s enhanced awareness of its social 
obligations and due to reduced funding for legal services programs throughout the 
country. 

The Florida Bar continues to be a national leader. Our lawyers should take great 
pride in this program and the role they can play with The Florida Bar Foundation 
and our state’s financial community in making it a successful interprofessional 
endeavor. The interest on trust accounts concept is truly a blank check for the 
public good. 

The Florida Bar Journal, with the assistance of the Special Commission to 
Implement the Interest on Lawyers’ Trust Accounts Program, presents this 
program to you—and indeed the lawyers of America—for your consideration. 


F. Hitt 
Director, Communications Division 
Guest Editor 
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Keep the Scales Justice 
balanced-in your favor! 


Malpractice lawsuits are rising at 
an alarming rate with settlements 
to match. The attorney’s optimum 
recourse for keeping justice bal- 
anced is to be adequately covered aan 
by professional liability insurance. ee 


If an INA covered attorney is |/~ 
sued for malpractice, INA goes to |[— 
bat for him. INA will save him lost 
time in court and keep his good 
name from being permanently 
damaged. 


Contact us for complete details di 

on the best professional liability , a 
policy for your needs. We are the 
INA administrator for Lawyers 
Professional Liability: 


LJ 


Professional Liability Division 
(813) 870-2366 
Cr) V. C. Jordan & Associates, Inc. 
P.O. Box 24695-32 
Tampa, Florida 33623 


Professional Liability 
Insurance for Lawyers 
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LETTERS 


Feedback on anti-Bar activity 


I read President Smith’s editorial in the 
December Bar Journal with some 
interest. I say this because I am one of the 
ones who object to the amount of the Bar 
dues. I would suggest that the thrust of 
the editorial misses the point of many of 
us who are concerned with the rising cost 
of the dues. It is basically the defining of 
the role of the Bar and what individual 
lawyers would particularly prefer that 
the Bar do. I think you will find that 
lawyers of all persuasions generally agree 
that a strong and active grievance 
committee and a strong and active 
continuing legal education activity are 
needed. 

However, it is the other activities of the 
Bar that many of us find objectionable. 
This divergence of opinion and thus 
growing hostility that exists between 
members is further accentuated by the 
fact that those people who are active in 
the Bar and believe in a more active Bar 
obviously are the ones that are setting 
policy. 

I would not offer any definitive answer 


but would think that it would be in the | 


best interest of all of the members of the 
Bar that the Bar leadership seek out those 
members that are “more anti-Bar 
activity” and solicit feedback from them 
since they normally don’t volunteer to be 
active in the Bar, by their very natures. 
Perhaps the direction that the Bar follows 
could at least reflect the feelings of many 
lawyers who feel that they have given up 
as far as the Bar representing all of the 
lawyers and (to use a terribly over-used 
phrase and one that is somewhat 
repugnant to me because I consider 
myself somewhat of a liberal Democrat) 
they are part of the “silent but disgruntled 
majority.” They are silent because they 
want less not more Bar activity and 
disgruntled because that is not what is 
happening. 

Thank you for giving me a chance to 
blow-off some steam and do not feel that 
many of us do not realize the tremendous 
amount of effort that people like 
President Smith devote to The Florida 
Bar; we just wish they wouldn't. 

LYNN GERALD, JR. 
Fort Myers 


Words to end a preposition with 
and to rightly split an infinitive 


Thank you for Leonard Schulte’s 
(Lawyer on Paper) eloquent attack in the 
November issue on two of my least favo- 
rite rules of English grammar (those pro- 
hibiting split infinitives and prepositions 
ending sentences), whose unfortunate 
continuing vitality contributes daily to 
stiltedness in prose generally and in legal 


prose particularly. To paraphrase 
Winston Churchill’s reprimand of a 
subordinate who had rashly corrected a 
Churchillian sentence ending with a 
preposition, those rules are stylistic 
strait-jackets up with which no civilized 
draftsman should put. 

Roy S. GoLpFINGER 
Cleveland 


Too little, too late 


Too little, too late. 

Not only are the observations of Bar 
President Sam Smith (President’s Page, 
50 Fia.B.J. 600) accurate, but also they 
are at least five years too late. The 
economic plight of the solo practitioner, 
particularly in the larger cities, has been 
in a nosedive for some time now, 
especially for those possessing no 
peculiarly esoteric or well-known 
specialty, e.g., the generalist or the family 
lawyer. And, for some, the theories of 
classic economic thought have become 
painful reality. 

Yet the organized bar, at its catholic, 
monolithic and bureaucratic zenith has 
poured it on, heavier and thicker, as in its 
pompous and elitist manner, it created 
specialties, compulsory (for all practical 
purposes) and expensive continuing legal 
education programs, pleas for donations 
to pay for the palatial digs of its 
employees couched in terms intended 
to push the guilt button of even the most 
inveterate Scrooge, and spiraling dues 
costs. That is not to say that the public— 
and some of the lawyers—have not 
benefitted from specialization or the 
practitioners know all they will ever need 
to know; it is to say that the Bar itself has 
become a growth industry .... 

Parochialism is the order of the day as 
regards the free movement of capital in 
our industry—and that is exactly what the 
lawyers themselves are—simply because 
a provincial and protectionist attitude 
towards bar admission is maintained 
even though bar examinations 
throughout the country have been 
substantially standardized and_ the 
quality and vigor of legal education have 
become quite niform. The 19th century 
mercantilists should have lived long 
enough to take lessons from the bar 
examiners, for, even if a solo practitioner 
decides to pull up stakes and move on, he 
can be faced with upwards of a year of 
“nonpractice” because most states will 
impose upon him the same rules of 
admission this organization hangs onto 
atavistically (a sort of legalistic sauce for 
the goose as well as the gander, s’il vous 
plait), while it blithely permits the 
invasion of the so-called “multi-state” 
firms without regard to who is admitted 
where, as far as I can tell. 


Out of sight, out of mind. 

I only got to read President Smith’s 
comments on Thanksgiving Day—that is 
when the October issue finally arrived. 
Notwithstanding the fact that out-of- 
state (and necessarily, by definition, out- 
of-country) members pay the same dues 
as those living in Florida, no perceptible 
benefit innures to them other than the 
occasional and usually untimely arrival of 
a Bar publication. The Board of 
Governors recently decided to cut cost 
and reduce its postage expense by 
abandoning its former policy of sending 
those publications by air mail to people 
living outside the country. Yet the latest 
mail brought a CLE flyer about a seminar 
in Miami—by air mail—too late to 
attend. Any suggestion that we, the red- 
haired stepchildren, are represented or 
our views heard is fatuous . . . . 

Davin LuTHER WoopwarD 
London, England 


On knowing Shakespeare 


In response to Michael H. Davidson’s 
letter in the December 1981 issue of The 
Florida Bar Journal: 

Are you as careful in citing 

as you are in quoting 

Is your literacy as profound 

as your letter 

But if I’m not mistaken or 

err in my noting 

You need to know Shakespeare 

much better. 
FRANCES ScoTT 
Tampa 


Significant contribution 


The two-part article by James Fox 
Miller which appeared in the November 
and December Journal issues ranks 
among the finest family law articles I 
have had the pleasure of reading in recent 
years. Mr. Miller’s analysis of the poten- 
tial ramifications of bifurcation in a 
variety of circumstances, his thoughtful 
commentary on the limitations of case 
law precedent in this area, and his well- 
reasoned conclusions and recommenda- 
tions add up to a significant contribution 
to the woefully small body of literature 
and commentary on a subject which 
promises to loom larger on the family law 
horizon. 

While I am sensitive to the practical 
necessity of bifurcating this excellent 
article, I hope there are plans to publish it 
in the future in a unified format for ready 
reference by those of us who practice 
extensively in this area. Mr. Miller not 
only has saved us a considerable amount 
of research effort, but more importantly 
has afforded us advocacy guidelines and 
legislative goals. 

HELEN T. ERsTLING 
South Miami 
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LETTERS 


Interest on trust funds program 


I read with interest your president’s 
information to the profession about the 
interest on trust funds program in the 
November issue of your Journal. 

While it is mandatory in Ontario for 
lawyers to instruct their bankers in 
writing to accrue interest on their mixed 
trust accounts and to remit that interest 
directly each quarter to The Law 
Foundation of Ontario, I trust that 
Florida will be successful with the 
voluntary program. 


RoBert ANDERSON, C.A. 
Toronto 


Nonresident Bar dues 


As a nonresident member of The 
Florida Bar I wish to take strong 
exception to views expressed in the 
December, 1981, President’s Page of The 
Florida Bar Journal concerning The 
Florida Bar dues. 

I think it is outrageous and unjustified 
for The Florida Bar not to have an 
inactive status for out-of-state members. 
I am also a member of the Michigan Bar, 


which requires no dues from inactive 
members, and I am a member of the 
California Bar, which has an inactive 
status that requires only nominal dues of 
about $15 per year. 

It would be my suggestion that The 
Florida Bar dues be divided into two 
parts. One part would require nominal 
dues, perhaps $25 per year, and represent 
the right to practice law in Florida. The 
other portion, the remaining $100, would 
represent a fee for exercise of the right 
and be charged to those members who 
actually practice in Florida. There is no 
reason why out-of-state members of The 
Florida Bar should subsidize the 
activities of those persons who are 
practicing in the state. 

People should pay Bar dues based on 
the privileges used. The analogy with the 
Miami Beach business license is not 
persuasive. After all, there is a 
relationship between practicing law in 
Miami Beach and the payment of a fee to 
the municipality. There is no such 
relationship with respect to Florida Bar 
dues charged members who do not 
practice in the state. 

I have been a member of The Florida 


Bar for 13 years and have never practiced 
in the state, though I have been assessed 
dues during each of those years. 
However, the editorial in The Florida Bar 
Journal is so unreasonable that it compels 
me to respond. 


Gary L. Price 
San Rafael, California 


Letters to the Journal will be 
published when space permits. 
Please keep them within 200 
words. All letters must be signed. 
The editor reserves the right to 
edit or eliminate those not in 
good taste or disparaging toward 
named individuals. 


Want To Obtain A 
BANK or SAVINGS & LO 
CHARTER? 


OUR STAFF HAS OVER 50 YEARS’ COMBINED EXPERIENCE IN 
“applications prepared for State and Federal Regulatory agencies 
*feasibility studies, branches, mergers, holding companies, trust 
powers, protests, charters, and other related studies 


OUR CHARTER SERVICE INCLUDES 
*meetings with organizers *capital structure formation 


: *site selection assistance *pro-forma budget 
*preparation of economic and demographic data and all required forms 
“a qualified expert witness provided if a hearing is necessary 


COMPLETE “TURN-KEY”SERVICE 
results in a minimal requirement of your valuable time 


FINANCIAL INSTITUTION CONSULTANTS, INC. 


99 Northwest 183 Street—Suite 236 Miami, Florida33169 e Telephone: (305) 652-6000 
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BARRISTER 


A System To Grow On 


Comptek developed the Barrister Law Office 
Management Systems to enhance attorney 
productivity by streamlining key areas within the law 
office. Barrister will handle your word processing 
needs—documents, letters, wills and 
contracts—faster and easier than you ever thought 
possible. The system also performs a long list of 
accounting functions, from timekeeping and 
automatic billing, to general ledger accounting, 
collections and management reporting. Specialized 
legal functions, such as docketing, conflict of 
interest checking, and litigation support, are also 
available. 


And Barrister offers options to give you the utmost 
flexibility—like an interface to research data bases, 
or the capacity to link to laser and ink jet printers 
for optimum speed. 


Available in seven different models, there are 
Barrister Systems for every firm, large and small 
alike. And all models are compatible so your system 
can grow as you grow. Obsolescence is never the 
case with Barrister. 


® Registered Trademark of Comptek Research Inc. 


Begin improving the productivity of your firm today. 
Write or phone for more information. 


COMPTEK 


RESEARCH INC. 


Automation Division 


Suite 1047 
Atlanta, Georgia 30303 


Marketing Department 


| 


| Please Rush Information On The Barrister System 


| Name 


100 Peachtree Street N. “es 


| Title 


Firm 


Address 


| City/State 


| Zip Phone ( ) 


AC 


In Florida: 1926 5 Harrison Street 
Hollywood, FL 33020 
Telephone (305) 923-4343 


| 
| 
| 
| 
| 
| 
| 
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merican: 


First American has been on guard 
with the nation’s legal profession 
for over 90 years. 


Today, with offices or agents 
nationwide, call on First American 
for experience, financial stability 
and title “knowhow”. We're the 
lawyer's best friend. 


1982...The Year of the Eagle. 
The 200th Anniversary of the 
American Eagle as our National Bird. 


First American Title Insurance Company ¥ 


REGIONAL OFFICE: 7520 NORTH WEST FIFTH STREET, PLANTATION, FL 33317 « (305) 587-5860 
FLORIDA NATIONWIDE TOLL-FREE: (800) 327-1018 »« STATEWIDE TOLL-FREE: (800) 432-9673 
NATIONAL HEADQUARTERS: 114 EAST FIFTH STREET, SANTA ANA, CA 92701 « (714) 558-3211 - 


SERVING TITLE INSURANCE NEEDS THROUGHOUT THE UNITED STATES 


Affiliated with The First American Financial Corporation 
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L. David Shear, Arthur J. England, Jr., and Andrew J. Pattillo, Jr., met with other Foundation 
officials and representatives of Florida's financial community in the summer of 1978 to 
discuss early implementation of the interest on trust accounts program. 


During that same period Robert Anderson of the Law Society of Upper Canada (right) 
oriented then Florida Bar staff counsel Norman Faulkner on trust accounting procedures 
under various Canadian programs. 


Attorneys have been entrusted 
with clients’ funds and property since 
the early part of the development of 
our common law system of jurispru- 
dence. Trust soon led to abuses and 
abuses of trust led to regulations. 

One of the first areas of regulation 
of the organized bar and discipline of 
lawyers had been in the handling of 
clients’ property. In Florida this be- 
gan with an 1828 act of the Legislativé 
Council of the Territory of Florida. 
Such regulations uniformly provided 
that the attorney could not benefit 
from holding clients’ funds and the 
funds were to be immediately avail- 
able to the client. 

In 1936 the Canons of Professional 
Ethics containing trust account regu- 
lations were adopted by the Florida 
Supreme Court. In Re Canons of Pro- 
fessional Ethics, 125 Fla. 501 (1936), 
see Canon 11, 125 Fla. at 506. When 
The Florida Bar was created as an 
integrated bar in 1949, further rules 
regulating trust accounts were adopt- 
ed as a part of the Integration Rule. 
Rule XI, §2. 

1970 saw the adoption of the Code 
of Professional Responsibility in 
Florida replacing the Canons of 
Ethics. In Re Integration Rule of The 
Florida Bar, 235 So.2d 723 (Fla. 1970). 
The Disciplinary Rules regulating 
trust accounts appear at DR 9-102. 
The lack of interest-bearing demand 
accounts in the United States led 
attorneys to keep clients’ funds in 
noninterest-bearing checking ac- 
counts. This practice left significant 
sums in banks free of interest. 

In this century we have seen the 
advent of the organized Bar—both 
integrated and voluntary. We have 
also seen the organization and sys- 
temization of the delivery of legal 
services, particularly to those who 
cannot afford such services. The 
scope and nature of Bar activities 
have grown by leaps and bounds. 

All of this regulation, organization 
and systemization requires money. 
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Representatives of The Florida Bar, The Florida Bar Foundation 
and Florida’s financial community met July 28, 1978, to discuss 
procedures that would make possible an easy transfer of interest 
earned on lawyers’ trust accounts to The Florida Bar Foundation 
for use in public interest programs. From left to right are Alan R. 


As it has expanded, existing sources 
of money have proved inadequate. 


Canadian and Australian programs 


The search for new funding sources 
for the operation of the organized 
bar and legal services delivery pro- 
grams led the bars of several Australi- 
an and Canadian jurisdictions to the 
development of programs which 
placed clients’ funds entrusted to 
lawyers’ hands into interest-bearing 
accounts. The interest on such funds 


ENGLAND 


Arthur J. England, Jr., served as a justice of 
the Florida Supreme Court from 1975 through 
August 1981 (chief justice, 1978-80), when he 
retired from the court to enter private practice 
with Steel, Hector ¢> Davis in Miami. He holds 
degrees from the Wharton School of Finance 
and Commerce of the University of 
Pennsylvania (B.S. 1955), the University of 
Pennsylvania Law School (LL.B., magna 
cum laude, 1961), and the University of Miami 
Law School (LL.M. taxation, 1971). 

Russell E. Carlisle of Carlisle + LeCates, Ft. 
Lauderdale, has served as president of The 
Florida Bar Foundation and on the Board of 
Governors of the Bar, 1969-74. He has been 
chairman of the Bar’s Budget Committee and 
Economics of Law Practice Committee. He 
received his J.D. in 1955 from the George 
Washington University Law School, where he 
was a member of the law review’s board of 
editors. 


was then utilized for legal aid and a 
variety of other projects to improve 
the administration of justice. 

The development of this solution 
in common law jurisdictions was 
facilitated by two facts: first, the bar 
was regulated by the legislature; and 
second, the banking system provided 
for interest-bearing demand 
deposits. 

In the 1960’s the bars of the various 
Australian states and Canadian 
provinces established such _pro- 
grams. The programs were voluntary 
at first, then they became mandatory. 
Funds generated from this source are 
used in Canada to support legal aid, 
law libraries, scholarships for law 


students, client security funds, and. 


grants and projects for the improve- 
ment of the administration of justice. 

By 1972 such programs had spread 
to a total of 22 English-speaking juris- 
dictions, including Canada, Australia 
and South Africa. Interest-bearing 
trust account programs are currently 
operating in: the Republic of South 
Africa; South West Africa; Zimbabwe 
(formerly Rhodesia); the Australian 
states of Victoria, New South Wales, 
South Australia, Queensland, and the 
Australian Capital Territory; and 
the Canadian provinces of Ontario, 
Alberta, Manitoba, New Brunswick, 
Prince Edward Island, Nova Scotia, 
Saskatchewan, Quebec, Yukon, the 
Northwest Territories and British 
Columbia. Similar plans are under 
consideration in England and New- 
foundland. They generated at that 
time millions of dollars each year for 
the funding of law-related programs. 
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Shane, vice president, Royal Trust Bank Corp; Roger C. Smith, 
president, Tallahassee Federal Savings & Loan; W. Robert Fokes, 
general counsel, Florida Savings & Loan League; William D. 
Hussey, president, Florida Savings & Loan League; Marshall R. 
Cassedy, Tallahassee; E. Albert Pallot, Miami; James A. Urban, 


In 1971 Florida Bar staff counsel 
Norman Faulkner began to collect 
information from jurisdictions out- 
side the United States which had im- 
plemented interest on trust account 
programs. Over the next five years a 
variety of contacts were made and 
materials were collected through the 
Board of Governors of The Florida 
Bar in an effort to determine whether 
lawyers’ trust accounts in Florida 
could be made productive of funds 
for purposes related to the admin- 
istration of justice. 

In July 1976 then justice of the 
Florida Supreme Court Arthur 
England offered a detailed proposal 
to The Florida Bar’s Board of 
Governors for implementation of a 
trust account program, drawing on 
information he had obtained in Van- 
couver, British Columbia. This pre- 
sentation generated renewed activity 
on the Board and sparked interest by 
legal service organizations and The 
Florida Bar Foundation, Inc., as 
possible beneficiaries of such a 
program. 

In the next several months, com- 
mittees of the Bar and the Founda- 
tion began work on a program for- 
mat which might be presented to the 
Florida Supreme Court for adoption. 
The basis for considering adoption of 
a program by the court, rather than 
by the Florida Legislature was the 
provision within Article V, §15 of the 
Florida Constitution which vests in 
the Supreme Court exclusive respon- 
sibility for the discipline and 
admission of attorneys. The court 
had long since “integrated” The Flor- 
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Orlando; K. Lewis Carr, 


vice president, Florida Bankers 


Association; William L. Sutton, president, Lewis State Bank; Phil 
Pomeroy, president, Florida State Bank; and Robert L. Floyd, 


Miami. 


ida Bar under this authority, and had 
periodically promulgated rules 
governing all facets of the practice of 
law, including the establishment and 
maintenance of trust accounts to hold 
clients’ funds. 


1976 petition 


In December 1976 a formal peti- 
tion was filed with the Florida 
Supreme Court by The Florida Bar 
requesting the adoption of a program 
to allow interest to be earned on 
lawyers’ trust accounts. The petition 
was supported by legal services or- 
ganizations and The Florida Bar 
Foundation, but was opposed by a 
few Florida law firms and the Florida 
Bankers Association. Oral argument 
on the petition was heard in April 
1977. The court, in March 1978, ren- 
dered its opinion approving a 
program for the generation of interest 
on lawyers’ trust accounts. In re 
Interest on Trust Accounts, 356 So.2d 
799 (Fla. 1978) (which appears at p. 
140 of this issue). 

The significant features of the 1978 
program were the voluntary nature 
of the plan, its required notification 
to clients (who could then refuse par- 
ticipation with their funds), and the 
designation of the Foundation as 
recipient of the funds to have been 
generated on lawyers’ trust accounts. 


Following adoption of the 1978 pro- 
gram, the Foundation requested two 
rulings from the Internal Revenue 
Service. The first requested a deter- 
mination that the Foundation’s status 
as a tax-exempt organization would 


not be jeopardized by the use of 
funds in the manner prescribed in the 
Supreme Court’s opinion. The 
second request asked that the interest 
earned on commingled trust ac- 
counts be treated as taxable to the 
Foundation, rather than to lawyers’ 
clients. Problems with regard to the 
tax-exempt status of the Foundation 
were rather quickly resolved by the 
court’s revision to the original plan, 
to eliminate three potential uses for 
trust interest which would not be ap- 
proved by the Internal Revenue 
Service. Matter of Interest on Trust 
Accounts, 372 So.2d 67 (Fla. 1979) 


(which appears at p.137 of this issue). 


The purposes which were elim- 
inated were the provision of ade- 
quate delivery of legal services to all 
members of the public, the augmen- 
tation of the Clients’ Security Fund 
and the funding of better grievance 
procedures. The purposes remaining 
were to provide legal aid to the poor, 
to provide student loans, to improve 
the administration of justice, and for 
such other programs for the benefit 
of the public as were specifically ap- 
proved by the court from time to 
time. 

The income tax problems proved 
more difficult, effectively postpon- 
ing implementation of a program for 
three years. Discussions and negotia- 
tions with the Internal Revenue Serv- 
ice eventually led to the Foundation’s 
filing with the Supreme Court a peti- 
tion requesting modification of the 
original plan to remove all vestiges of 
client control over the placement or 
nonplacement of appropriate 
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amounts in an interest-bearing ac- 
count. The Foundation simultane- 
ously called to the court’s attention 
changes in banking laws which made 
possible a mandatory program, and 
requested that the court require the 
generation of interest on all lawyers’ 
trust accounts. 


1981 revisions 


In May 1981 the Florida Supreme 
Court heard oral argument from 
parties both supporting and oppos- 
ing the Foundation’s petition, and on 
July 16, 1981, the Court issued its 
opinion approving a revised pro- 
gram. In the Matter of Interest on 
Trust Accounts, 402 So.2d 389 (Fla. 
1981). The revised program re- 
mained voluntary, authorizing parti- 
cipation only by those law firms or 
attorneys who might wish to partici- 
pate. In conformity with concerns of 
the Internal Revenue Service, how- 
ever, the revised program required 
participation by all clients of each 
participating firm or attorney with 
respect to amounts which were 
nominal in amount or to be heldfora 
short period of time. Notice require- 
ments to clients were eliminated as 
unnecessary, although it was recog- 
nized by the court that attorneys may 
choose to notify clients of their parti- 
cipation in the program. 


The court directed an implementa- 
tion date of September 1, 1981. It 
urged all Florida lawyers to partici- 
pate in the program. The Florida Bar 
and The Florida Bar Foundation im- 
mediately joined together to organ- 
ize the Special Commission to 
Implement the Interest on Lawyers’ 
Trust Account Program. 


Problems with the income tax as- 
pects of the program were finally 
resolved on August 31, 1981, when 
the Internal Revenue Service issued 
Revenue Rule 81-209, 26 CRF 
$1.67-7. In that ruling the Service 
announced that interest earned on 
lawyers’ trust accounts under a plan 
such as that adopted in Florida 
would be treated as taxable to the 
Foundation, and not to clients, so 
long as the only amounts maintained 
in the commingled trust account 
were nominal in amount and to be 
held for a short duration. 


The efforts of the Implementation 
Commission and the progress of the 
interest on trust accounts program 
beyond that September beginning 
are chronicled elsewhere in_ this 
special issue. 0 
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Now that the Florida Supreme 
Court and the Internal Revenue 
Service have ruled that this unique 
program known as _ interest on 
lawyers’ trust accounts can be 
implemented, the final and greatest 
challenge will be implementing this 
concept to include every law firm 
and sole practitioner in the State of 
Florida as a participant. 

Because the program is voluntary, 
it is essential that the lawyers of our 
state be fully aware of what the 
program is, how it functions, and the 
magnificent benefits that may be 
derived from it to improve the 
administration of justice in our great 
state. 


Simplicity 


The major issue in terms of 
enlisting the support of our colleagues 
for the program is simplicity. In 
order to participate, any law firm or 
sole practitioner should be able to 
write a one-page letter to_ its 
financial institution requesting that 
their existing noninterest-bearing 
trust account be converted to an 
interest-bearing NOW account. In 
order to proceed quickly the 
attorney or firm may even telephone 
its financial institution and start the 
process in motion. A followup letter 
should then be sent to The Florida 
Bar Foundation indicating the law- 
yers’ involvement in the program, 
and the feat will be accomplished. 
The specifics of these procedures are 
detailed in Don Middlebrooks’ pre- 
sentation on the mechanics of the 
program operation elsewhere in this 
issue. 

It must be remembered that the 
only change in the handling of an 
attorney or law firm’s trust account 
from current practice is that the 
funds previously held ina noninterest- 
bearing bank account now may earn 
interest. The program will benefit 
only from interest earned on those 
deposits which are small in amount 
or are to be held for short periods of 
time. As in the past, if funds are to be 
held for a sufficient period of time or 
are large enough in the opinion of the 
attorney to practically and feasibly 
permit interest to be earned for the 
benefit of the client, then a separate 
and special investment should be 
made to permit the funds to be 
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After the Florida concept became operational members of the Special Commission to 
Implement the Interest on Lawyers’ Trust Accounts Program began a series of meetings in 
October 1981 to develop plans for promoting participation by lawyers and banking insti- 
tutions. From left to right are Commission Chairman L. David Shear, Tampa; Paul F. Hill, 
Tallahassee, Bar staff liaison; Marshall R. Cassedy, Tallahassee; Jeffrey Barker, Talla- 
hassee; Stephen Rossman, Miami. 
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Also in attendance at the October 1981 meeting of the Special Commission to Implement 
the Interest on Lawyers’ Trust Accounts Program are members (left to right) Chief Justice 
Alan C. Sundberg, Tallahassee; Sylvia H. Walbolt, Tampa; Donald M. Middlebrooks, Miami; 
and Arthur J. England, Jr., Miami. 
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invested at interest for the benefit of 
the client. 

Under the mandate of the Florida 
Supreme Court, any sole practitioner 
or law firm in Florida may enter this 
program ona voluntary basis. It is not 
necessary to provide notice to the 
client of the attorney’s involvement; 
however, should an attorney or firm 
feel such action is desirable then they 
may certainly discuss it with their 
clients. The court’s opinion also states 
that the attorney may use his or her 
judgment in determining which trust 
deposits qualify as being small in 
amount or to be held for a short 
period of time. The opinion in fact 
insulates the attorney from any 


ethical liability in making this 
decision. 

Beginnings 

The actual implementation 


process began shortly after the court 
rendered its decision on July 16, 1981. 
It became immediately apparent that 
the implementation effort would be 
all encompassing and would of 
necessity include The Florida Bar as 
a sponsor of the program and The 
Florida Bar Foundation as_ the 
recipient of the funds to be disbursed 
to achieve the project goals. 

After several fruitful discussions 
and meetings, Samuel S. Smith, 
president of The Florida Bar, and 
E. Albert Pallot, president of The 
Florida Bar Foundation, concluded 
that a Special Commission to Imple- 
ment the Interest on Lawyers’ Trust 
Accounts Program should be ap- 
pointed. This Commission was to be 
comprised of 14 individuals and a 
chairman, seven of whom would be 
selected by The Florida Bar, seven 
by The Florida Bar Foundation, and 
a chairman mutually named by 
Smith and Pallot. Because of my 
longstanding belief in this concept, I 
accepted the appointment as chair- 
man and made a total commitment to 
carry the program to every lawyer 
and law firm in the State of Florida. 

The makeup of the Commission is 
a superb cross-section from all 
segments of Florida’s legal and 
judicial community. It includes 
lawyers from large metropolitan 
areas, as well as small communities; 
trial lawyers and office practitioners; 
the present chief justice of the 


Florida Supreme Court, as well as a 
former chief justice of the court; the 
former executive director of The 
Florida Bar; an executive director of 
a legal services organization; young 
lawyers;. minority lawyers; and 
other Bar leaders. 

It was resolved that the focus of the 
Commission would not be the day- 
to-day implementation effort— 
although many members of the 
Commission would likely be called 
on for that purpose—but more the 


It is my firm belief that all of 

the objectives of this superb 

effort and challenge can and 
will be met. 


structuring and creating of the 
framework to market, if you will, this 
concept among the lawyers of 
Florida. Before the Commission 
actually began meeting, leaders of 
The Florida Bar and The Florida Bar 
Foundation conferred on many 
critical issues including opening up 
or democratizing The Florida Bar 
Foundation so that all participants in 
the program could also be voting 
members of that organization and 
thus be in a position to direct its 
destiny and the allocation of funds to 
be derived from this project. In 
keeping with this philosophy, the 
Board of Directors of The 
Foundation amended its bylaws to 
permit every participant in the 
program to become a Foundation 
member. This included every lawyer 
member of a firm which opted to 
participate. 

The next step was to procure 
funding or seed money to assist the 
Commission in its implementation 
effort. It became readily apparent 
that staff support and other expenses 
would be a necessity if the 
Commission’s activities were to be 
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successful. Thus far, The Florida Bar 
Foundation has committed $10,000 
to the effort, while The Florida Bar 
has committed substantial staff 
personnel, time and dollars for the 
startup. In addition, an emergency 
grant of $25,000 was provided to the 
Commission by the Legal Services 
Corporation. It has become appar- 
ent, however, that substantially more 
funds inay be required to do the job 
and fulfill the purposes of the Com- 
mission. 


First meeting 


With this start, the Commission 
held its first meeting on October 15, 
1981, at The Florida Bar 
headquarters in Tallahassee. At that 
meeting—which included members 
Alan Sundberg, chief justice of the 
Florida Supreme Court, and Arthur 
England, the acknowledged “father” 
of our state program while a member 
of the court—the Commission 
debated and analyzed its plans at 
great length. It was concluded that 
subcommittees should be formed to 
be responsible for certain areas 
which needed immediate attention 
to accomplish the implementation 
effort. As a result the following 
groups were created: 


e A subcommittee on mechanics 
of program operation was set up to 
prepare documentation between the 
law firm and the financial institution. 
That documentation has now been 
completed and will be distributed to 
all lawyers in Florida as part of our 
formal solicitation efforts. This same 
committee was directed to complete 
all governmental approvals, 
including any issues pertaining to the 
Internal Revenue Service ruling or 
the Federal Reserve Board 
acknowledgment of the viability of 
the program. As a result of one 
technical issue raised by the Revenue 
Ruling, the Foundation procured a 
legal opinion from its Washington, 
D.C., tax counsel which resolved, in 
the opinion of counsel, any 
discrepancy in the applicability of 
that ruling to the Florida plan. 

Although interest-bearing NOW 
accounts were permissible for 
individuals and partnerships, there 
was a question as to whether they 
would be available for professional 
associations. Through its general 


Implementation 


counsel, the Federal Reserve Board 
opined that professional associations 
are authorized to create such interest- 
bearing accounts when participating 
in our program. 

The further obligation of this 
subcommittee was to communicate 
and, if necessary, meet with 
representatives of Florida financial 
institutions, to assure their assistance 
and cooperation in the program. This 
effort is presently ongoing and will 
be an important part of the 
Commission’s activities. However, 
there is presently no rule or law, to 
my knowledge, that would prevent 
any financial institution in Florida 
from participating in the program. In 
fact there are a number of banks and 
savings and loan associations already 
handling participant accounts. It is 
hoped that all members of the Bar 
will cooperate with the Implementa- 
tion Commission in urging their 
banks and savings institutions to 
work with us in this program. Should 
anyone have a question or problem 
with any financial institution, please 
contact the Implementation 
Commission or The Florida Bar. 

e A subcommittee on lawyer 
implementation and education was 
also created. This committee was to 
deal with the entire area of 
solicitation of lawyer participation 
and the most effective methods to 
achieve those goals. The solicitation 


L. David Shear of Shear, Newman ¢& Hahn, 


Tampa, is chairman of the Special 
Commission to Implement the Interest on 
Lawyers’ Trust Accounts Program. He was 
elected to the Bar’s Board of Governors in 1974 
and has served as chairman of the Budet 
Committee, member of the Executive 
Committee, and president of The Florida Bar, 
1979-80. He is a member of The Florida Bar 
Foundation’s Board of Directors. Shear 
attended Vanderbilt University the 
University of Florida College of Law, 
graduating with a J.D. in 1960. 


In October 1981 Chief Justice Alan Sundberg received checks on behalf of The Florida Bar 
Foundation representing interest earned on trust accounts from the law firms of Russell 
Carlisle (left), Ft. Lauderdale, and Marshall R. Cassedy, Tallahassee. The checks repre- 
sented the first receipts after IRS authorization of the program. Other early interest paid 
to the Foundation came from trust accounts of Miami Beach lawyer Jay Dermer; Stuart S. 
Rosenthal, Ft. Lauderdale; and Taylor, Brion, Baker & Greene of Miami. 


effort will include the use of all Bar 
publications—in particular The 
Florida Bar News and The Florida 
Bar Journal as evidenced by this 
special issue. The communications 
division of The Florida Bar has been 
totally supportive in these efforts. 

This committee has addressed 
numerous other ways to enlist law 
firms in the endeavor, including bar 
association speeches, preparation of 
mailouts and brochures, as well as an 
honor roll of law firms and financial 
institutions participating in the 
program. It is presently contem- 
plated that a formal mail solicitation 
will be sent to every lawyer in Florida 
in early 1982. 

e In conjunction with the mailing 
and publicity efforts described, an 
additional subcommittee was 
created to deal with the specific 
organizational structure for the 
solicitation effort. It is the present 
feeling of the Commission that it will 
be necessary to engage in a personal 
visitation campaign, circuit by 
circuit, within the State of Florida. 
The formulation of the mechanics of 
these efforts is presently underway. 

e A subcommittee to deal with 
public and media implementation 
was considered vital. It is critical that 
both these groups be fully aware of 
our efforts and the potential benefits 
to the administration of justice as a 
result of them. Because this program 
is a first in the United States, all 
categories of the media have shown 
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great interest in our efforts. We have 
had inquiries from national 
publications and from individuals 
and groups as far away as Hawaii. It 
is particularly pleasing to note that six 
or seven major Florida newspapers 
have already favorably endorsed this 
effort in editorials. We plan to 
provide the media with all 
information at our disposal, so that 
they can fully understand our goals 
and objectives. This will include 
meetings with newspaper and 
television editorial boards, among 
others. 

e A subcommittee on aspects of 
the program impacting The Florida 
Bar Foundation was created to deal 
with the structuring of that 
organization, so that all supporters of 
the program will be allowed to 
participate in Foundation activities. 
In addition, the financial policies of 
the Foundation must be revisited to 
prepare for the receipt of substantial 
proceeds from the program. Thus, 
criteria will be created to consider 
the investment of receipts, as well as 
the allocation of funds to applicant 
organizations. This naturally creates 
questions of staffing to deal with the 
handling of funds and the logistics of 
a unique charitable entity which 
desires to assure the Bar and the 
public that funds derived from this 
program are being spent equitably to 
improve the administration of justice 
and deliver legal services to the 
needy. 
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L. David Shear, Chairman, Tampa 
W. George Allen, Ft. Lauderdale 
Jeffrey H. Barker, Tallahassee 
Russell E. Carlisle, Ft. Lauderdale 
Marshall R. Cassedy, Tallahassee 
James E. Cobb, Jacksonville 
Arthur J. England, Jr., Miami 
Patricia C. Fawsett, Orlando 

John G. Grimsley, Jacksonville 
Lawrence G. Mathews, Orlando 


Special Commission to Implement 
Interest on Lawyers’ Trust 
Accounts Program 


Donald M. Middlebrooks, Miami 

Andrew G. Pattillo, Jr., Ocala 

Stephen F. Rossman, Miami 

Chief Justice Alan C. Sundberg, 
Tallahassee 

Sylvia H. Walbolt, ‘Tampa 

E. Albert Pallot, ex officio, Miami 

Samuel S. Smith, ex officio, Miami 
Beach 


Encouraging response 


In order to begin the solicitation 
process immediately, Commission 
members embarked upon an intense 
and fast-moving telephone 
campaign to enlist the participation 
of larger law firms in Florida. This 
effort should create income to fund 
the program quickly. The response 
thus far has been extremely 
encouraging. Approximately 90 
percent of the firms contacted have 
expressed interest or acceptance. 
Many of Florida’s larger firms 
already have become participants. In 


fact, the state’s largest firm is already 
on line. However, it must be 
remembered that the key to success 
is the involvement of the solo 
practitioner and small to medium- 
sized firms which comprise 
approximately 80 percent of the legal 
profession in Florida. 


Due to the unique nature of the 
program, it was soon learned that 
state and local bar associations and 
foundations around the country—not 
to mention the American Bar 
Association—have an immense 
interest in our efforts. As a result of 


this national focus, the Commission 
resolved to cooperate with all 
interested parties and share its 
knowledge to the greatest extent 
possible, keeping in mind that its first 
objective was to implement the 
program, and thereafter assist others 
in their efforts along the same lines. 


Since its initial meeting, the Com- 
mission has met on _ several 
occasions and will continue to do so 
for several months. The response and 
momentum have been awesome in 
Florida and throughout the country. 
This project is probably the most 
unique and potentially rewarding 
endeavor that the organized Bar in 
the State of Florida has ever 
undertaken. The opportunity for 
success knows no bounds. If we enlist 
the support and participation of the 
lawyers of Florida, it is entirely 
possible that millions of dollars will 
be available annually to deliver legal 
services to the needy, and to provide 
for numerous other programs and 
projects which would unquestion- 
ably improve the administration of 
justice. 


It is my firm belief that all of the 
objectives of this superb effort and 
challenge can and will be met. In so 
doing, we can realize a commitment 
to the administration of justice and 
the public that is unexcelled in the 
history of the legal profession, thus 
blazing an indelible path of honor, 
integrity and service, that will realize 
the true goals of our noble calling. 

Please join in this magnificent 
endeavor! o 


CMS— 


the Top-of-the-Line 
Legal Management System 
. that pays for itself 


DataGeneral 


Custom Management System's 
satisfied clients can attest to the 
benefits of the CMS Legal 
Management System. The Legal 
Management System can increase 
efficiency and eliminate loss of 
billable time to speed your law firm to 
increased profitability. 


CMS specializes in the management 


needs of attorneys. We use Data 
General equipment, known for its 
reliability and service. 


Let CMS show you how to automate 
your law firm today. For more 
information and a cost-benefit 
analysis for your firm—at no 
obligation—contact us! 
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Lusiom Management Systems, tne. 
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the interest on trust 
If accounts program is as 

viable as many truly 
believe, The Florida Bar Foundation 
will take on a new significance equal 
to that of The Florida Bar and the 
Florida Board of Bar Examiners. Mil- 
lions of dollars annually may be gen- 
erated by this program. It will be 
the Foundation’s responsibility to 
channel these monies into approved 
programs providing legal services to 
the poor, to law student loan 
scholarships, and to such new 
programs as are established with 
Supreme Court approval to improve 
the administration of justice in 
Florida. 

It is littke wonder that Florida 
lawyers are now asking: What is The 
Florida Bar Foundation? Where did 
it come from? Does the Foundation 
have a track record? Who is going to 
control all of this money? 

Good questions. If you read on, we 
can provide some of the answers. 


Beginnings 


The Foundation has been with us 
for some time. It was chartered as a 
nonprofit corporation in 1956, six 
years following the Bar’s integration. 
The Foundation’s founding fathers”! 
expressed purposes for creation are 
clearly set forth in its charter,? all of 
which directly relate to the 
profession of the law. 

The first chunk of money the 
Foundation received was a 
contribution from The Florida Bar. 
This is not surprising since the 
Foundation’s “exclusive” member- 
ship was limited to the officers and 
members of the Board of Governors 
of The Florida Bar. 

Regardless of the lofty motivating 
factors of the founding fathers, the 
Foundation stagnated because of the 
lack of adequate funding. The 
Foundation did little more than 
guarantee repayment of scholarship 
loans to needy law students.? Though 
this was a meaningful program, it 
was somewhat limited in scope. 
Indeed, it fell far short of the 
enumerated Foundation goals. 

Time passed and a cobweb of 
inactivity covered the Foundation. 
Then in 1969 Mark Hulsey, Jr., of 
Jacksonville became president of 
The Florida Bar. One of his first 
priorities was to reactivate the 
Foundation. Hulsey asked Wm. 
Reece Smith, Jr., of Tampa to take on 
the Foundation’s presidency and 
attempt to breathe life into the near- 
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Participating in the chartering of The Florida Bar Foundation in 1956 were, left to right, 


Second Circuit Board of Governors member J. Lewis Hall; President of The Florida Bar 
Donald K. Carroll; Supreme Court Chief Justice E. Harris Drew; Senior Second Circuit 
Judge W. May Walker; and Second Circuit Judge Hugh M. Taylor. 


dead organization. His first step was 
to expand the membership rolls. The 
bylaws were amended to provide for 
membership beyond the ranks of the 
Bar’s Board of Governors. 

But, with candor, the Foundation 
remained structured as an “exclusive 
club” that limited its membership to 
those who were Board of Governors 
members and those that were elected 
by the Foundation’s Board of 
Directors. The elected members 


were obliged to make five $100 
annual contributions at which time 
they became life members. 

During the ensuing years the 
Foundation struggied for its own 
identity. It still was limping along for 
lack of sufficient funding. Its goals 
were unmet. Over the years its 
leaders examined various methods to 
attract the necessary funding. All 
funding sources were reviewed— 
from soliciting other foundations to 
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Attending one of the numerous planning meetings on the new Bar Russell Carlisle, Albert Pallot, Marshall Cassedy, Harris Dittmar, 
program in the late 1970’s were William E. Sherman, James Cobb, and Andrew Pattillo. 
Burton Young, Chief Justice Alan Sundberg, Howard Rives, 


In the summer of 1978 representatives of the Foundation and the meeting were Andrew Pattillo, Ocala; Norman Faulkner, 
"I Florida’s financial community met in Tallahassee to discuss Tallahassee, Bar staff counsel; Robert Anderson, Toronto, of the 
| implementation of the Bar’s interest on trust accounts program. In Law Society of Upper Canada; and James Cobb, Jacksonville. 
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securing voluntary contributions on 
Bar dues statements. The latter 
proposal provided some additional 
money that enabled further 
Foundation activity. 

During this period, the Foundation 
continued with the scholarship loan 
guarantee program,‘ fiscally 
supported the Federal Judicial 
Nominating Commission of Florida,> 
provided funds by way of outright 
grants to organizations that provided 
legal services to the poor,® and to 
others which promoted the public 
interest.’? The Foundation created its 
medal of honor award which is 
bestowed annually to that member 
of the legal profession from Florida 
who, among other things, has 
manifested “extreme courage in the 
discharge of his commitment to 
improve the administration of 
justice.”* The medal is also awarded 
annually to a person not actively 
engaged in the profession who has 
made an outstanding contribution to 
the improvement of the administra- 
tion of justice through, among other 
things, research and writing. The 
Foundation’s medal of honcr is the 
highest award that can be bestowed 
upon a lawyer and layperson by the 
legal profession in Florida. 

Our Foundation’s purposes 
paralleled the other 35 foundations 
affiliated with state bar associations 
and the 21] with local bar associations. 
All were organized for educational 
and charitable reasons and all were 
exempt under §501(c)(3) of the 
Internal Revenue Code. Some have 


Burton Young of Young, Stern & 
Tannenbaum, North Miami Beach, is a past 
president of The Florida Bar (1970-71) and 
past president of The Florida Bar Foundation. 
He graduated from the University of Miami 
School of Law in 1950 and was admitted to 
The Florida Bar that same year. He has served 
as president of the North Dade Bar Association 
and as a member of the House of Delegates to 
the American Bar Association. 


had more money to spend to fulfill 
their goals than we in Florida. And, 
others have engaged in funding law- 
related activities that are outside of 
our scope of purpose.!® 


Today 


Obtaining money for juridical 
science is tough. That has always 
been the case. For instance, funding 
for the judicial branch of this govern- 
ment has been historically short 
shrifted. Though the judicial branch 
is constitutionally equal to the 
executive and legislative, the state 
and federal budgets are not divided 
in equal proportions. What makes 
matters worse is that we do not even 
receive an equitable share of the tax 
dollars. That is one reason our judges, 
police officers, prosecutors, 


Discussing the program at an early planning meeting in Tampa were (counterclockwise) 


Florida Bar Foundation President James A. 
Urban (left) presented the Foundation’s 
1978 medal of honor to nonlawyer Robert 


Rosof, president of Associated Marine 
Institutes, Inc. 


Sylvia Walbolt, L. David Shear, Russe!l Carlisle, Howard Rives, Donald Middiebrooks, and 


James Cobb (in foreground). 


probation officers—and everyone 
else connected with the system—are 
underpaid and understaffed. 

Now, with the state and federal 
fiscal cuts, the money crunch will be 
more severe and the problems will 
escalate. 

I am of the opinion that fiscal 
cutbacks are not all bad. Most are 
probably necessary but it must 
remain the government’s responsi- 
bility to fully fund our judicial 
branch. A fair share of our tax dollars 
must be so allocated. In the same 
vein it remains the profession’s re- 
sponsibility (with the help of re- 
lated private sector groups) to 
provide legal services to the 
disadvantaged—and to render fiscal 
support to programs that will 
provide answers as to how we can 
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improve our judicial system. We 
cannot and should not depend upon 
the government to serve as our 
wetnurse. 

With proper funding, the 
Foundation will be able to discharge, 
in great measure, our ethical 
responsibility to ensure that justice 
through law will be available to all. 
After all, it is the disadvantaged 
among us who have the greater need 
for the law’s protection. 

The timing for the emergence of 
interest on trust accounts program is 
just about perfect. As noted in David 
Shear’s companion presentation, we 
are at a point today of implementing 
this program. This has been the result 
of a noble struggle and there are a 
number of heroes among us who 
brought us to this day." 
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As Florida Supreme Court chief justice, 
Arthur England addressed the Board of 
Governors. He was instrumental in having 
the British—Canadian concept instituted in 
Florida—the first such program in the 
United States 


Foundation structure and policies 


The lawyers of this state should be 
comforted in knowing that the 
Foundation has been restructured in 
order to meet its new responsibilities. 
The charter of the Foundation was 
amended to meet Internal Revenue 
Code requirements as well as to 
accommodate to the _ restructure 
mandate imposed upon the 
Foundation by the Florida Supreme 
Court.!? Under the current bylaws, 
all members of the Supreme Court of 
Florida during their term of office 
are ex officio members of the Foun- 
dation along with the president, 
president-elect, executive director 
and members of the Board of 
Governors of The Florida Bar. 

There are three other classes of 
membership, viz: regular member, 
life member and _ participating 
member.'’ regular member is 


In the late 1970's Foundation leaders met to discuss the interest on trust accounts program. 


They were E. Albert Pallot, upper left (barely visible), Julian Clarkson, James Cobb, Donald 
M. Middlebrooks, Andrew G. Pattillo, Jr., and Marshall R. Cassedy. 


nominated by the Board of Directors 
and is obliged to make five $100 
annual contributions at which time 
the member becomes a life member. 
The life membership continues as 
long as the member shall live and 
remain a member of The Florida Bar. 
A participating member is “any 
member of The Florida Bar who, 
individually or whose firm or 
corporation, participates in The 
Florida Bar Foundation Interest on 
Trust Accounts Program .. . . Each 
participating member shall be 
entitled to the rights and privileges of 
membership in the Foundation as to 
be hereinafter provided by the 
amendment to the Bylaws of the 
Foundation for this class of member- 
ship.” 

The new charter put control of the 
affairs of the Foundation into a 17- 
member Board of Directors, five of 
whom are “designated directors” and 
12 directors who are elected in 
accordance with the dictates of the 
charter. Designated directors include 
the chief justice of the Supreme 
Court of Florida; two other judicial 
officers appointed by the chief 
justice “and to serve at his pleasure”; 
the president of The Florida Bar; 
and, the president of Florida Legal 
Services, Inc. The members of the 
Foundation elect the remaining 12 


directors at the Foundation’s annual 
meeting.!4 

Like a member of the Board of 
Governors of The Florida Bar, a 
director of the Foundation may not 
receive any type of compensation, 
directly or indirectly. This same rule 
applies to an officer of the 
Foundation “unless he is employed 
by the Board of Directors as a 
member of the administrative staff 
of the foundation.”'5 Different from 
the rules for members of the Board of 
Governors of The Florida Bar, an 
officer or director of the Foundation 
is entitled to expense money “or 
advances made for the foundation 
that are reasonable in character and 
amount and approved for payment 
in the manner provided by the 
bylaws.”'"® A Foundation grants 
committee chaired by Donald M. 
Middlebrooks of Miami will prepare 
guidelines to be used by the 
Foundation in reviewing requests for 
the funds and procedures of 
distribution. These guidelines will be 
considered for adoption by the 
Board of Directors of the 
Foundation. 

The checks and balances are there. 


Tomorrow 


Throughout this nation The 
Florida Bar is recognized as “the 
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premier Bar.” We have always been 
in the forefront of experimenting 
with new ideas geared to improve 
the administration of justice and to 
serve the public interest. So, it is not 
surprising that in 1975 the leaders of 
The Florida Bar Foundation and The 
Florida Bar appointed special 
committees to study various interest 
on trust accounts program from other 
English-speaking jurisdictions.!7 As 
noted in Arthur England and Russell 
Carlisle’s historical account of our 
program, a joint report was 
substantially approved by the Board 
of Governors of The Florida Bar at its 
November 1976, meeting. Then, in 
March 1978, the Florida Supreme 
Court approved the concept. 
Though revised by the court on July 
16, 1981,'* in order to satisfy the 
Internal Revenue Service’s concerns 
(and to make the concept voluntary) 
the approval of sucha plan was a first 
in this country.!® This was a dramatic 
achievement for which every Florida 
lawyer can be justly proud. 

The Florida Bar Foundation has 
become the center of national 
attention. It is a pacesetter. 

Now you have the history of The 
Florida Bar Foundation. The real 
story is yet to be told. That story will 
be written on the morrow by The 
Florida Bar Foundation’s §benefi- 
ciaries . . . the poor we will represent, 
the lawyers we will help educate, the 
leaders we will honor—and through 
their enrichment, all of us. o 


'Judge Donald K. Carroll was the first 
president of the Foundation, serving in that 
capacity from 1956 to 1970. The original 
subscribers to the 1956 Foundation’s charter, 
besides Judge Carroll, were: J. Lance Lazonby 
of Tampa; Kenneth B. Sherouse, Jr., of Miami 
(who was then executive director of The 
Florida Bar); William A. Gillen of Tampa; J. 
Lewis Hall of Tallahassee; and Sherwood 
Spencer of Hollywood. Lazonby served as 
vice president and Sherouse acted as 
secretary-treasurer. Other founding fathers 
were the then-Chief Justice of the Florida 
Supreme Court E. Harris Drew, and the two 
circuit judges who approved the Foundation’s 
charter, W. May Walker and Hugh N. Taylor 
of Second Judicial Circuit. 

2The original charter had nine expressed 
purposes as set forth in Article II. The 
Foundation’s assets were pledged: 

“(1) To foster and maintain the honor and 
integrity of the profession of the law; 
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(2) To promote the advancement of 
professional ethics and enforce compliance 
with ethical standards; 

(3) To study and improve the administra- 
tion of justice and to promote the elevation 
of judicial standards; 

(4) To promote the study of the law and 
research therein, the diffusion of knowledge 
thereof, and the continuing education of 
lawyers; 

(5) To cause to be published and to 
distribute addresses, reports, forms, treatises, 
and other works on legal subjects; 

(6) To improve the relations between 
members of the Bar, the judiciary, and the 
public; 

(7) To foster suitable standards of legal 
education and moral fitness for admission to 
the Bar, and to provide scholarships in one or 
more of the law schools of the state for worthy 
and qualified applicants; 

(8) To relieve, aid, and assist as charitable 
acts, deserving indigent and destitute 
members of The Florida Bar who shall be ill, 
incapacitated, or superannuated and in great 
need of aid; and 

(9) To promote the preservation of the 
American constitutional form of government.” 

3This scholarship fund was named for the 
late beloved Justice Glenn Terrell. The Glenn 


° Terrell Scholarship Fund was established 


1962. It became operative in July 1967, witha 
deposit of $10,000 in the First National Bank of 
St. Petersburg. Loans are limited to only those 
students attending Florida law schools who 
have completed two full semesters (or 
equivalent quarter or trimester work). A total 
sum of not more than $3,000 may be loaned to 
each applicant. Applications for loans are 
reviewed by the Foundation’s management 
committee three times each year. A loan made 
to a deserving law student is payable on the 
first day of the sixth month after the applicant 
graduates from law school. The loans are 
interest-bearing and require credit life 
insurance. The total amount loaned from 1967 
to 1981 was $188,250. 

4See footnote 3. 

5The Foundation contributed to the 
funding of the Federal Judicial Nominating 
Commission when it was in existence. This 
was a voluntary judicial screening program 
that was established by Florida’s two United 
States Senators and The Florida Bar for 
screening applicants for nominations to the 
United States district courts in Florida. The 
money was used, as stated, for operational 
expenses and for reimbursing Commission 
members for out-of-pocket expenses. 

®Outright grants were made by the 
Foundation to Florida Legal Services, Inc., 
and to Southern Legal Council, Inc. 

7 The Foundation gave a grant to the public 
interest program’s department of The Florida 
Bar for the Public Interest Practice Confer- 
ence. 

8 The recipients of this coveted award were: 
Richard Earle, Jr., of St. Petersburg (1977); 
Tobias Simon of Miami (1978); Governor 
Reubin O’D. Askew of Miami (1979); 
Chesterfield Smith of Bartow, Lakeland, 
Tampa and Coral Gables (1980); William 
Reece Smith, Jr., of Tampa (1981). 

®There were only two recipients of this 
award to date, viz: Robert Rosof of Tampa 
(1978); and William C. Clark of West Palm 
Beach (1981). 

The Foundation of the Federal Bar 
Association operates the Federal Law Library. 
The Seattle-King County Foundation operates 
a program for Cuban refugees. The Illinois Bar 


Foundation funds pension programs for 
indigent lawyers and their families. The New 
York Bar Foundation funds a program for jury 
orientation. 


Our heroes are many. It is a risky business 
to name names. The writer has somewhat of a 
reputation for taking risks, so here goes: 

A. Norman Faulkner, the former able staff 
counsel of The Florida Bar. Faulkner was a 
“prime” prodder. He collected the necessary 
data and agitated and aggravated the Bar 
leadership until they listened (but with one 
ear). 

B. William B. Sherman, former board 
member from Daytona Beach, who was 
appointed by the president of The Florida Bar 
in July of 1975 to chair a committee to study 
the plans that were utilized in other English- 
speaking jurisdictions. 

C. Arthur England, Jr., former justice of the 
Florida Supreme Court. England is “a mover 
and a shaker.” He appeared before the Board 
of Governors of The Florida Bar in August 
1976, and urged the Board to adopt and 
propose to the Supreme Court for approval a 
procedure to generate interest on lawyers’ 
trust accounts and to finance programs of The 
Florida Bar Foundation. If credit had to be 
given to one person for bringing the program 
to Florida, it would have to be England. Many 
agree with him that it was his “greatest 
achievement” as a distinguished member of 
the Florida Supreme Court. 

D. Julian D. Clarkson of Tampa, who 
chaired The Florida Bar Foundation’s 
committee on the subject matter. The 
Clarkson Committee and the Sherman 
Committee filed a joint report containing 
conceptual recommendations, which was 
substantially approved by the Foundation and 
the Board of Governors of The Florida Bar in 
1976. 

E. James Urban, former president of The 
Florida Bar and former president of The 
Florida Bar Foundation. It was during the 
Urban administration (1977-1979) that the 
Florida Supreme Court initially approved the 
concept. Urban provided the leadership of 
restructuring the charter of the Foundation in 
order to accommodate to the mandate of the 
court. 

F. Russell E. Carlisle, president of the 
Foundation (1979-1981). Carlisle is a tireless 
worker for the lawyers of Florida and it was 
his perserverance and wisdom that resulted in 
the Foundation finally obtaining Internal 
Revenue Service approval for the program. 

G. L. David Shear of Tampa, past president 
of The Florida Bar and current chairman of the 
special commission to implement the interest 
on lawyers’ trust account program. 

To those who were omitted, please accept 
my error in good grace. 

!2Tn re Interest on Trust Accounts, 372 So.2d 
67 (Fla. 1979). 

'’The Foundation Charter, Article I of the 
Bylaws. Fia. B. J. (September 1981), p. 68. 

4The Florida Bar Foundation Charter, 
Article VI. 

The Florida Bar Foundation Charter, 
Article IX. 

'’The Florida Bar’s committee was headed 
by William E. Sherman of Daytona Beach. 
The Foundation’s committee was headed by 
Julian Clarkson of Tampa. See footnote 11. 

18 In re Matter of Interest on Trust Accounts, 
402 So.2d 389 (Fla. 1981), clarified Case Nos. 
51,182, 60,350, 60,351, (August 5, 1981). 

'°The Internal Revenue Service filed Rule 
81-209, on August 31, 1981, approving the plan. 


"ll find i 
Are you looking for the answer W@ ‘ in it. ing virtually every published 


to a question on law? On products? On medi- 
cine? On technology or expert testimony? 
Whatever the subject, we have a direct link 
to all the answers through our complete 
computer research facilities. 

Through LAWSEARCHS®, attorneys have 
discovered the effectiveness of computer 
assisted research forlawyers by lawyers. Now 
our team of professionals brings you DATA- 
SEARCH®, MEDSEARCH® and TECH- 
SEARCH® ... hundreds of databases cover- 


article contained in public data files through- 
out the world. 

Our comprehensive approach gives you 
actual articles or case law and emergency 
same-day service. We're setting the standards 
in computerized legal research. So if you 
need the right answers and quickly, call us. 


In Florida, toll free 1-800-432-8247, other 


562.0350, 


562-0359, 
collect. Will put you in command. 


R&W Computer Research, Inc., P.O. Drawer 518, Vero Beach, FL32960 
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LPLIC malpractice 
coverage better? 


Weigh the 
evidence: 


v, Endorsed by The Florida Bar 
Y. Limits to $10 million (or higher) 
v Claim Repair Program 
Vv, Risk Management Program 
Prior Acts Coverage Available 
v, SEC Coverage Available 
Designed by attorneys for attorneys 
Protect yourself and your practice with The 
Florida Bar’s endorsed professional liability 


program. Call or write for full information 
today. 


Poe &Associates, Inc. 
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Ft. Myers (813) 939-5212 
Jacksonville (904) 398-1112 
Lakeland (813) 688-2008 
Miami (305) 653-6610, 
524-1141 (Broward Direct Line) 
Orlando (305) 671-2470 
Tallahassee (904) 878-8761 
Tampa (813) 228-7361 

Venice (813) 488-6738 

[_] Winter Haven (813) 294-7541 


TOLL FREE SERVICE: 

[_] Orlando Area 422-3860 Pinellas 
County 461-2311 [| All other Florida 
cities 1-800-282-0593 


ie 


Poe & Associates, Inc. 
P.O. Box 1348 
Tampa, FL 33601 


Please provide complete information on the Lawyers Professional 
Liability Insurance Company program for The Florida Bar. 


Name 


Firm Name 
Address 
City, State, Zip 


Telephone Current policy renewal date 


| 
® 
| 


While the complexity of underly- 
ing tax and banking laws delayed its 
initial implementation, the interest 
on trust accounts program as now 
established imposes virtually no bur- 
den upon the participating lawyer. 
Except for the initial notification to 
the banking institutions, the record- 
keeping requirements and ethical 
responsibilities are identical for the 
participating and nonparticipating 
lawyer. The purpose of this article is 
to outline the steps necessary for at- 
torney participation in this program, 


to review the law governing its oper- 
ation, and to answer questions which 
have been posed during initial im- 
plementation efforts. 


Program principles 


In its opinion adopting the interest 
on trust accounts program, the Su- 
preme Court sets forth the following 
principles as governing the opera- 
tion of the program for lawyers who 
choose to participate: 

e No earnings from the funds may 
be available to the attorney or firms; 

e Upon request of a client, earnings 
may be made available to the client 
whenever possible on deposited 
funds which are neither nominal in 
amount nor to be held for a short 
period of time, provided however, 
inasmuch as traditional attorney- 
client relationships do not compel 
attorneys either to invest clients’ 
funds or to advise clients to make 
their funds productive, no charge of 
ethical impropriety or other breach 
of professional conduct shall attend a 
failure to invest or to advise of the 
possibility of investing clients’ funds 
of whatever amount or duration 
held; 

e Clients’ funds which are nominal 
in amount or to be held for a short 


period of time shall be retained in an 
interest-bearing checking or savings 
trust account, with the interest (net of 
any service charges or fees) made 
payable to The Florida Bar Founda- 
tion, Inc.; and 

e The determination of whether 
a client’s funds are nominal in 
amount or to be held for a short 
period of time rests exclusively in the 
sound judgment of each attorney or 
law firm, and no charge of ethical 
impropriety or other breach of pro- 
fessional conduct shall attend an 
attorney's exercise of judgment in 
that regard. 

These same standards are appli- 
cable to the lawyer who chooses not 
to particiate in the program, with the 
only difference being that clients’ 
funds which are nominal in amount 
or to be held for a short period of 
time must be placed in a noninterest- 
bearing demand trust account. 

The determination that’ clients’ 
funds are nominal in amount or to be 
held for a short period of time—and 
therefore to be placed in the interest- 
bearing account—is not new to the 
lawyer. Since attorneys first began 
maintaining trust accounts they have 
made the fiduciary decision as to 
whether the funds deposited by a 
client should be placed in the tradi- 
tional noninterest-bearing trust 
account or placed in a special invest- 
ment account for the benefit of the 
client. The basic factors considered 
by the lawyer in exercising this dis- 
cretion have always been the size of 
the deposit and the length of time for 
which it is expected to be held. These 
same factors constitute the founda- 
tion of the Supreme Court’s premise 
in establishing the interest on trust 
accounts program. 

Other factors affecting the judg- 


ment include the attorney-client 
location; location of the depository 
institution; the number of transac- 
tions expected to be involved in 
handling of the client’s funds; the 
nature of the lawyer’s practice; and 
the cost to the client of the lawyer’s 
time to set up a special investment 
account for the client’s benefit. 
Lawyers have traditionally exercised 
this discretion, and participation in 
the program creates no additional 
responsibility. Participation in the 
interest on trust accounts program 
involves no more than an affirmative 
desire to participate, coupled with an 
attorney’s or firm’s communication 
of that desire to an authorized 
financial institution. 


The depository institution & NOW 
accounts 


An interest-bearing trust account 
may be established with any bank or 
savings and loan association author- 
ized by federal or state law to do 
business in Florida and insured by 
the Federal Deposit Insurance Cor- 
poration or the Federal Savings and 
Loan Insurance Corporation. Funds 
in each interest-bearing trust account 


Donald M. Middlebrooks is a partner in the 
firm of Steel, Hector & Davis, Miami. He was 
formerly general counsel to Governor Reubin 
O’D. Askew until 1977. Middlebrooks gradu- 
ated from the University of Florida Law 
School with honors in 1972 after receiving his 
baccalaureate degree from Florida in 1969. He 
is president of Florida Legal Services, Inc., 
and a director of The Florida Bar Foundation. 
Middlebrooks also serves as a member of the 
ABA Special Committee on Election Law and 
Voter Participation and The Florida Bar's 
Media Relations and Long Range Planning 
Committees. He is also a member of the 
University of Florida’s Law Center Council. 
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must be subject to withdrawal upon 
request and without delay. 

A major factor facilitating opera- 
tion is the availability of interest 
bearing checking accounts for parti- 
cipating lawyers. Since funds held in 
trust by attorneys must be available 
immediately upon demand, estab- 
lishment of the interest on trust 
accounts program was hampered 
until changes in the banking laws 
allowed establishment of such ac- 
counts. 


In 1980 the United States Congress 
and the Federal Reserve Board 
authorized establishment of interest 
bearing checking accounts well- 
suited for the requirements of the 
program. See Public Law 96-221, ef- 
fective December 31, 1980 (Title III, 
Depository Institutions Deregula- 
tion and Monetary Control Act of 
1980); 12 U.S.C. §1831(a); 12 CFR 5 
217.1(e)(3). Such accounts, known as 
“negotiable order of withdrawal,” or 
“NOW” accounts, may be opened 
and maintained if the “entire benefi- 
cial interest” in the funds in the ac- 
count is held by: (a) one or more 
individuals; or (b) a not-for-profit or- 
ganization operated primarily for 
religious, philanthropic, charitable, 
educational, or other similar 
purposes. 12 U.S.C. §1832(a)(2). 


NOW accounts are not, however, 
available in certain instances. 
Some uncertainty initially existed as 
to whether NOW accounts could be 
utilized in connection with the pro- 
gram in situations where the law firm 
was a professional association incor- 
porated under Florida law or where 
the client whose funds were de- 
posited into the account was a for- 
profit corporation. 


Crucial to resolution of this issue 
was the question of who holds the 
“entire beneficial interest” in trust 
funds maintained under the pro- 
gram. On August 21, 1981, the Attor- 
ney General of Florida reviewed 
Florida law and determined that the 
beneficial interest in program funds 
was held by The Florida Bar Founda- 
tion. On October 15, 1981, after a 
review of the decision of the Supreme 
Court establishing the program and 
the opinion of the Florida Attorney 
General, the general counsel for the 
Federal Reserve Board determined 
that all funds held under the interest 
on trust accounts program would be 
eligible to be maintained in NOW 
accounts. Availability is irrespective 
of the status of the client (corpora- 
tion, trust partnership, governmental 


DEPARTMENT OF LEGAL AFFAIRS 
OFFICE OF THE ATTORNEY GENERAL 
THE CAPITOL 
TALLAHASSEE. FLORIDA 32301 


Attorney General 
State of Florida 


Mr. E. Albert Pallot August 21, 
President 

The Florida Bar Foundation, 

The Florida Bar Center 

Tallahassee, Florida 32302 


Re: Interest on Trust Accounts established pursuant to 
Integration Rule 11.02(4)(d). 


Dear Mr. Pallot: 


This is in response to your request for an opinion of the Attorney General concerning the 
implementation of Florida's Interest on Trust Account Program established pursuant to Integration 
Rule 11.02(4)(d), which was revised and adopted, effective September 1, 1981, by the Florida 
Supreme Court. You seek clarification of certain property interests, under the laws of Florida, in 
trust account funds deposited pursuant to the Trust Account Program. Specificaily, officials of 
the Federal Reserve System in construing Section 303(b) of Public Law 96-221 (12 U.S.C. 
§1832{a][{2]), have made inquiries concerning which person or entity owns or holds the beneficial 
interest in such deposits under Florida law. 


This determination is important because 12 U.S.C. §1832(a)(2) authorizes a depository institution 
to permit the owner of a deposit or account which bears interest or dividends to make withdrawals 
by negotiable or transterable instruments for the purpose of making transfers to third parties but 
“oniy with respect to deposits or accounts which consist solely of funds in which the 
entire beneficial interest is held by one or more individuals or by an organization which is 
operated primarily for religious, philanthropic, charitable, educational, or other similar purposes 
and which is not operated for profit." (e.s.) Thus, if the beneficial interest is held by legal 
professional associations or other legal organizations operated for profit, then the Trust Account 
Program would not qualify under federal law. 


A legal determination as to the meaning of the term "entire beneficial interest" for purposes of 12 
U.S.C. §1832(a)(2) is a matter which must be passed on by the officials or federal agency charged 
with its administration, and is beyond the scope of this office's duties and responsibilities. 
However, this office can examine the application of the term "beneficial interest" for purposes of 
trust administration under Florida law and this opinion is expressly limited to this consideration. 


The Florida Supreme Court has placed its imprimatur upon the Interest on Trust Accounts 
Program. See In the Matter of Interest on Trust Accounts, Case Nos. 51,182, 60,350, 60,351 
(decided July 16, 1981). Implementation of that Program is provided in_ Integration 
Rule 11.02(4)(d). In that decision the Supreme Court determined that the Program was to be 
participated in only on a voluntary basis, "that is, on the basis of willing partici-pation by 
attorneys and law firms, whether proprietorships, partnerships, or professional corporations." 
Id. at 9. The Program is to apply only to "participating attorneys or firms whose funds or 
deposits are either nominal in amount or to be held for a short period of time." Id. at 10. The 
Florida Bar Foundation, Inc., is to receive the interest ("net of any service charges or fees") with 
respect to all deposits subject to the Interest on Trust Accounts Program. Id. at 11. The 
Integration Rule requires the lawyers or law firms electing to deposit client funds in a trust 
savings account to direct the depository institution "to transmit with each remittance to the 
Foundation a statement showing the name of the lawyer or law firm for whom the remittance is sent 
and the rate of interest applied" and "to transmit to the depositing lawyer or law firm at the same 
time a report showing the amount paid to the Foundation, the rate of interest applied, and the 
average account balance for each month of the period for which the report is made." Integration 
Rule 11.04(4)(d)(iii). No such report is required to be made to the clients. Finally, the United 
States Internal Revenue Service has reviewed the details of the Program and has given firm 
assurances that earned income on such trust account deposits would be treated as taxable to the 
Foundation rather than to individual clients. In the Matter of Interest on Trust Accounts, at 4. 


These procedures established by the Florida Supreme Court create a trust account program for 
client funds that are nominal] in amount or to be held for a short period of time for attorneys and 
firms who voluntarily elect to participate in the program and entitle the Florida Bar Foundation, 
Inc., to be the beneficiary of the interest or dividends generated from the trust savings account. 
The meaning of the term "beneficial interest" is ultimately a judicial question which would depend 
upon the circumstances to which the term is applied. Generally, however, the term is defined by 
Black's Law Dictionary (Rev. 4th ed. 1968), at 199, to mean the "[p]rofit, benefit, or advantage 
resulting from a contract, or the ownership of an estate as distinct from the legal ownership or 
control." See also 5 Words and Phrases p. 439 (1968). Thus, under trust law the person who 
pursuant to the terms of the trust agreement has the right to the income or interest of the trust 
funds has the beneficial interest in the trust and is known as the beneficiary. Cf. the definition 
of beneficial interest in §199.023(6), F.S.. for the purposes of Florida's intangible personal 
property taxes. Applying this general definition to the Trust Account Program established 
pursuant to Integration Rule 11.02(4)(d), it is my conclusion that the Florida Bar Foundation, 
Inc., is the beneficiary of the interest or dividends paid on trust savings accounts of participating 
lawyers or law firms, and therefore, the Foundation holds the "beneficial interest" in the trust 
accounts of lawyers or legal professional associations who are participating in the Program. 


I hope that these comments will be of assistance to you in regard to this matter. 


Sincerely , 


SMITH 
TORNEY GENERAL 


JS/CWc 
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Florida Bar Foundation, Inc.; 

(B) to transmit with each remittance to the 
Foundation a statement showing the name of 
the lawyer or law firm for whom the remit- 
tance is sent and the rate of interest applied; 
and 

(C) to transmit to the depositing lawyer or 
law firm at the same time a report showing the 
amount paid to the Foundation, the rate of 
interest applied and the average account 
balance of the period for which the report is 
made. 


BOARD OF GOVERNORS 
OF THE 


FEDERAL RESERVE SYSTEM 


WASHINGTON, C. 2055! 


picocie Ga To assist the lawyer in advising the 
financial institution concerning pro- 
cedures to be followed, a suggested 
form letter has been devised by the 
Special Commission to Implement 
the Interest on Lawyers’ Trust Ac- 
counts Program. Use of the form 
provides the financial institution with 


Donald M. Middiebrooks, Esq. 

Stee] Hector & Davis 

Southeast First National Bank Building 
Miami, Florida 33131 


Dear Mr. Middlebrooks: 


This is in further response to your letter of August 24 and 
previous correspondence requesting my view as to whether funds maintained 
under the Florida Bar Foundation, Inc.'s Interest on Trust Accounts 
Program may be placed with member banks in accounts subject to negotiable 
orders of withdrawal (NOW accounts). After consideration of the submissions 


member banks. 


of the Internal Revenue Code. 


law firms involved in the 
direct benefit from the Program. 


to the legal profession. 


beneficial interest to the funds. 


accompanying your letters, including the opinion of the Attorney General 
for the State of Florida, it is my opinion that such funds are eligible 
to be maintained in NOW accounts at member banks. 


Section 303 of the Consumer Checking Account Equity Act of 
1980 (Title III of Public Law 96-221) (12 U.S.C. § 1832(a)) provides 
that a depository institution is authorized to pay interest on a deposit 
subject to withdrawal by negotiable instruments if the deposit consists 
solely of funds in which the entire beneficial interest is held by an 
individual or by a nonprofit organization operated primarily for religious, 
philanthropic, charitable, educational or other similar purposes. 
of Regulation Q (12 CFR § 217.1(e)) provides a substantially identical 
eligibility requirement upon interest-bearing transaction accounts at 
On September 16, 1981, the Board adopted an interpretation 
of Regulation Q regarding NOW account eligibility (12 CFR § 217.157). 
The interpretation provides that a nonprofit organization may maintain 
a NOW account at a member bank if it is described in § 501(c)(3) through 
(13) or (19) of the Internal Revenue Code (26 U.S.C. (I.R.C. 1954) § 501(c)). 
Your submissions indicate that the Florida Bar Foundation is a nonprofit 
organization organized primarily for "religious, philanthropic, charitable, 
educational or other similar purposes" that qualifies under § 501(c)(3) 


Under the Foundation's Interest on Trust Accounts Program 
established by the Supreme Court of Florida, attorneys and law firms 
in Florida are permitted, on a voluntary basis, to maintain client funds 
in interest-bearing accounts subject to withdrawal by negotiable instrument. 
(In_re Trust Accounts, 356 So. 2d 799 (Fla. 1978)). 
Program and their clients do not obtain any 
The interest earned on the funds is 
paid by the depository institutions to the Florida Bar Foundation, Inc., 
which uses the funds for the benefit of public interest programs related 


In his opinion concerning the Program, the Florida Attorney 
General has expressed the view that because the Florida Bar Foundation, 
Inc. has the exclusive right to the interest on the trust funds maintained 
under the Program, the Foundation holds the beneficial interest in the 
accounts of those participating in the Program. 
than the Foundation has any interest to the income derived from funds 
maintained under the Program, it would appear that, for purposes of 
12 U.S.C. § 1832 and 12 CFR § 217.1(e), the Foundation hold the entire 
Accordingly, it is my opinion that 
funds held under the Florida Bar Foundation's Interest on Trust Accounts 
Program are eligible to be maintained in NOW accounts at member banks. 


Sincerely, 
Michael Bradfield 
General Counsel 


Section 217.1(e) 


The attorneys and 


Since no entity other 


entity, etc.) and whether the trust ac- 
count is maintained by an individual 
attorney, partnership of attorneys, or 
professional association of attorneys. 
Participation in the program may be 
accomplished by simply opening a 
NOW account or changing an 
existing account into a NOW account. 

Under the program procedures 
remittance of interest to The Florida 
Bar Foundation should be handled 


by the financial institution, either by 
mail or the correspondent banking 
network. Integration Rule 
11.02(4)(d) provides that: 


Lawyers or law firms electing to deposit 
client funds in a trust savings account shall 
direct the depository institution: 

(A) to remit interest on dividends, as the 
case may be, on the average monthly balance 
in the account or as otherwise computed in ac- 
cordance with an_ institution’s standard 
accounting practice, at least quarterly, to The 


all information necessary to establish 
the interest-bearing trust account 

Interest remitted to the Founda- 
tion is net of customary bank service 
charges or fees. Participation in the 
program imposes no financial bur- 
den upon the lawyer. 


Notification to The Florida Bar 
Foundation 


After requesting the financial insti- 
tution to establish the NOW trust ac- 
count, the only other remaining step 
for the lawyer is to notify the Foun- 
dation. Again, a suggested form has 
been devised. This notification al- 
lows the Foundation to begin its 
recordkeeping responsibilities and 
ensures that participating lawyers are 
added to the Foundation member- 
ship rolls. Every lawyer participating 
in the program automatically be- 
comes a Foundation member. 


Underlying tax issue 


Because the interest on trust ac- 
counts program involves the invest- 
ment of trust funds to benefit the 
charitable purposes of the Bar Foun- 
dation, initially a question existed as 
to application of the assignment of 
income doctrine to income earned on 
trust accounts. That question has 
now been resolved, but was crucial 
to implementation. 

The assignment of income doc- 
trine is an outgrowth of the 
graduated federal income tax struc- 
ture, and was first articulated in 
Lucas v. Earl, 281 U.S. 111 (1930). It 
evolved to prevent persons who 
generate income by their services or 
with their property from shifting that 
income to other persons in whose 
hands the income either would not be 
taxed or would be taxed at lower 
rates. Classic income assignment sit- 
uations involve conscious tax avoid- 
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ance schemes by taxpayers in higher 
income brackets. The common ele- 
ments of prohibited income assign- 
ment have been a tax avoidance mo- 
tive and a scheme or device for shift- 
ing income to related or controlled 
taxpayers. See, e.g., United States v. 
Basye, 410 U.S. 441 (1973); Com- 
missioner v. First Security Bank of 
Utah, 405 U.S. 394 (1972); Helvering 
v. Horst, 311 U.S. 112 (1940); Poe v. 
Seaborn, 282 U.S. 101 (1930). 

The Florida Supreme Court’s 1978 
formulation of the interest on trust 
accounts program was seen by the 
IRS as possibly involving a concep- 
tual reassignment of interest income. 
The IRS expressed concern that its 
favorable ruling on the 1978 plan 
might create a precedent capable of 
being utilized for tax avoidance in 
other contexts. 

If the assignment of income doc- 
trine were to have been held appli- 
cable, the effect of such a 
determination would have meant 
that a client would be required to in- 
clude in gross income, for federal 
income tax purposes, interest income 
which is not and cannot be made 
available to that client. An unfavor- 
able ruling by the Internal Revenue 
Service would have imposed a tax 
reporting requirement despite the 
Florida Supreme Court's finding that 
accounting costs and complexities 
precluded the client from getting the 
income in the first place. It would be 
impracticable, if not impossible, for 
the lawyers and the client to devote 
the resources to ascertain each 
client’s share of interest income, and 
the same consideration would make 
it difficult for the IRS to enforce such 
a reporting requirement. The uncer- 
tainty caused by the lack of advance 
assurance of compliance with the tax 
laws precluded implementation of 
the program, as it was _ initially 
established in 1978. 

Eventually, tax counsel for The 
Florida Bar Foundation was able to 
obtain firm assurances from the IRS 
that the tax treatment being sought 
for the program would be approved 
so long as clients could in no way and 
to no degree control the creation or 
destiny of earnings generated on 
these attorney-held funds. The linch- 
pin of approval was removal of all 
client control over the placement or 
nonplacement of funds at interest— 
that is, elimination of the client’s veto 
over the investment of funds from 
which he could never benefit be- 
cause the amounts on deposit were 


INTEGRATION RULE 11.02(4)(d) 
(page 25, September 1981 Fla. B.].) 


(d) Interest-bearing Trust Accounts. A 
member of The Florida Bar who elects to 
create or maintain an interest-bearing trust 
account for clients’ funds which are 
nominal in amount or to be held for a short 
period of time shall comply with the 
following provisions: 

(i) An interest-bearing trest account 
may be established with any bank or 
savings and loan association authorized by 
federal or state law to do business in 
Florida and insured by the Federal 
Deposit Insurance Corporatin or the 
Federal Savings and Loan Insurance 
Corporation. Funds in each interest- 
bearing trust account shall be subject to 
withdrawal upon request and without 
delay. 

(ii) The rate of interest payable on 
any interest-bearing trust account shall not 
be less than the rate paid by the depository 
institution to regular, non-attorney 
depositors. Higher rates offered by the 
institution to customers whose deposits 
exceed certain time or quantity minima, 
such as those offered in the form of 
certificates of deposit, may be obtained by 


a lawyer or law firm on some or all of 
deposited funds so long as there is no 
impairment of the right to withdraw or 
transfer principal immediately. 

(iii) Lawyers or law firms electing to 
deposit client funds in a trust savings 
account shall direct the depository 
institution: 


(A) to remit interest or dividends, 
as the case may be, on the average monthly 
balance in the account or as otherwise 
computed in accordance with an insti- 
tution’s standard accounting practice, at 
least quarterly, to The Florida Bar 
Foundation, Inc.; 

(B) to transmit with each remit- 
tance to the Foundation a statement 
showing the name of the lawyer or law 
firm for whom the remittance is sent and 
the rate of interest applied; and 

(C) to transmit to the depositing 
lawyer or law firm at the same time a 
report showing the amount paid to the 
Foundation, the rate of interest applied, 
and the average account balance of the 
period for which the report is made. 


Part 1. Rulings and Decisions Under the Internal 


Revenue Code of 1954 
Section 61.—Gross Income Defined 
26 CFR 1.61-7: Interest. 


Interest; attorney’s trust account. 
Interest earned on clients’ nominal 
and short-term advances deposited 
in an attorney's trust account and 
paid over to a bar foundation, pur- 
suant to a program established by 
the Supreme Court of State X, is not 
includible in the gross incomes of 
the clients. 


Rev. Rul. 81-209 
ISSUE 


Whether interest earned on client 
advances deposited in “trust accounts” 
under the circumstances described 
below is includible in the gross in- 
come of the clients. 


FACTS 


Attorneys in state X who are re- 
tained to render legal service must 
place in trust accounts monetary ad- 
vances received in the ordinary course 
of their business. In many cases these 
advances are too small in amount and 
are on deposit for too short a time to 
permit, as a practical matter, deposit 
of funds in separate accounts for each 
client, or deposit in a commingled ac- 
count with interest allocated to each 
client. As a consequence, the long 
standing practice of attorneys in state 
X is to deposit these small and short- 
term advances in commingled nonin- 
terest bearing checking accounts. 

In 1981 the Supreme Court of state 
X reviewed this practice regarding 
client advances as a matter within its 
original jurisdiction regarding the 
discipline and practice of attorneys. 
The court concluded that for practical 
reasons interest could not be made 
available to the clients on advances 
that were nominal and held for short 
duration, and continued the practice 
of allowing attorneys to deposit these 
advances in noninterest bearing 
checking accounts. However, the court 
also concluded that such funds could 
be productive of income for charitable 


purposes, and could be invested with- 
out violating the fiduciary relationship 
between attorney and client. Accord- 
ingly, the court established a program 
whereby an attorney could elect to 
commingle the nominal and _ short- 
term advances of all clients in an 
interest bearing trust account instead 
of a noninterest bearing checking ac- 
count. Interest earned on amounts de- 
posited in these trust accounts will be 
paid to the bar foundation of state X,a 
non-profit charitable organization 
described in section 501(c)(5) of the 
Internal Revenue Code. 

The rights of the clients with respect 
to these advances will not be changed 
by the program; and no client may 
individually elect whether to partici- 
pate in the program. If the attorney 
elects to participate in the program. 
the attorney must do so with respect to 
nominal and short-term advances of 
all clients. As with advances deposited 
in noninterest bearing checking ac- 
counts, advances deposited under the 
program continue to readily 
available to attorneys for 
disbursement on behalf of clients. 
Under the program, all these disburse- 
ments for clients are in fact paid out of 
these trust accounts. The program 
bars clients from receiving the benefit 
of any interest earned to the 
commingled advances; and, because 
of their fiduciary responsibility to 
their clients with respect to any 
advances, it is illegal for the attorneys 
to receive: any benefit from interest 
earned on the commingled advances. 
Furthermore, under the program, 
clients cannot compel attorneys to 
invest the advances on the clients’ 


behalf. 
HOLDING 


Under the unique facts described 
herein, interest earned on clients’ 
nominal and short-term advances and 
paid over to the bar foundation pur- 
suant to the program established by 
the Supreme Court of X is not includ- 
ible in the gross incomes of the clients. 
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Notice fo financial institution 


Firm Letterhead 


To: 


(Depository Institution) 


I have elected to participate in the Interest on Trust Accounts program recently 
established by the Florida Supreme Court. Under this program, my law firm trust 
account (Acct. Name , Acct. No. ) should be placed in an 
account subject to negotiable orders of withdrawal (NOW accounts). 


Interest accrued on the account should be remitted to the Florida Bar Foundation, 
Inc., c/o The Florida Bar Center, Tallahassee, Florida 32301-8226. The Foundation's 
tax identification number is 59-1004604, and any reports of income (IRS Form 1099) 
should reflect the Florida Bar Foundation as recipient. 


Interest on the average monthly balance in the account, or as otherwise computed 
in accordance with your standard accounting practice (net of customary service 
charges or fees), should be remitted at least quarterly to the Florida Bar Foundation, 
Inc. Those remittances may be made either by your check via United States mail or 
through the clearing or correspondent banking network directly to the Foundation's 


account in the Barnett Bank of Tallahassee (Account No. 0100167668, Bank I.D. 
063105683 ) . 


With each remittance to the Foundation, please transmit a statement showing the 
name of the lawyer or law firm for whom the remittance is sent and the rate of interest 
applied. At the same time, provide my law firm with a report showing the amount paid 
to the Foundation, the rate of interest applied and the average account balance of the 
period for which the report is made. 


If your institution has NOW trust accounts for more than one lawyer or law firm 
participating in this program, you may find it convenient to make a single remittance 
for all of them at the same time. Obviously, if you elect to do so, you must ensure 
that the statements applicable to all of the law firms are forwarded together to the 
Foundation so that its staff can determine the exact allocation of the lump sum payment 
among the firms involved. 


Inquiries concerning the Interest on Trust Accounts program may be directed to 
Paul F. Hill, The Florida Bar, Tallahassee, Florida 32301-8226, telephone (904) 222- 
5286. Questions directed specifically to the mechanics of payment of fund transfers 
should be directed to Edward W. Robinson, Vice President and Cashier, Barnett Bank 
of Tallahassee, P.O. Box 5257, Tallahassee, Florida 32301, telephone (904) 224-1111. 


The establishment of NOW trust accounts by law firms, including professional 
associations, to implement this program has been approved by the Federal Reserve 


—,. A copy of the opinion is available upon request of Florida Bar Foundation 
officials. 


Acct. Name 


Acct. 
No. 


(AII trust account signatories ) 


Notice to Bar Foundation 


Firm Letterhead 


To: The Florida Bar Foundation, Inc. 
Interest on Trust Accounts Program 
Tailahassee, Florida 32301-8226 


The undersigned elects to participate in the Interest on Trust Accounts 
program recently established by the Florida Supreme Court. 


Our interest-bearing account entitled 


(Name of Account) 
is with the 


(Financial Institution ) 


(Mailing Address) 


(City) " ——~(State) (Zip Code) 


The account number is 


This account was established on 


(Date) 


Enclosed is a list of the members of The Florida Bar in this firm who 
are participating in the Interest on Trust Accounts program and therefore 
entitled to membership within the Florida Bar Foundation. 


Enclosure 
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either too small in amount or to be 
held for only a short duration. On the 
basis of an IRS proposal for approval 
of the interest on trust accounts con- 
cept, the court modified the original 
program to eliminate all client con- 
trol, reaffirming the “nominal in 
amount” and “short in time” stand- 
ards for program operation. 

On August 31, 1981, the Internal 
Revenue Service entered its ruling, 
confirming that “[i]nterest earned 
on clients’ nominal and short-term 
advances deposited in an attorney’s 
trust account and paid over to a Pro- 
gram established by the Supreme 
Court of State X is not includable in 
the gross incomes of the clients.” 
Revenue Ruling 81-209; 26 CRF 
§1.61-7. The IRS ruling allowed oper- 
ations to begin on the September 1, 
1981, effective date contained within 
the Florida Supreme Court’s opinion. 

A final detail remained to be con- 
sidered. While the Supreme Court's 
decision indicated that “clients’ funds 
which are nominal in amount orto be 
held for a short period of time” fell 
within program guidelines, the IRS 
ruling was couched in terms of 
“nominal and short-term advances” 
(emphasis supplied). Upon request 
of the Bar Foundation, its tax counsel 
provided an opinion confirming that 
this distinction has no significance in 
terms of the assignment of income 
doctrine. Interest earned on client 
funds which are either small in 
amount or expected to be on deposit 
for a short period of time is not in- 
cludable in the gross income of the 
client. 


Conclusion 


A lawyer's election to participate 
in the interest on trust accounts pro- 
gram may be accomplished by sim- 
ply notifying his financial institution 
of that decision through use of the 
notice letter provided within this 
article and advising The Florida Bar 
Foundation of the establishment of 
the account. NOW accounts are 
available for participating funds and 
there are no tax consequences for 
either the lawyer or the client. 

It is hoped that most Florida law- 
yers will participate. The program 
offers significant potential for public 
good. Participation provides an op- 
portunity for Florida lawyers to par- 
tially fulfill their professional respon- 
sibility to make legal services 
available to those unable to pay and 
to improve the administration of 
justice. o 


4 
2 


Q. What does the interest on trust 
accounts program do? 


A. Florida’s interest on trust 
accounts concept—the first of its 
kind in the United States—was in- 
spired in the early 1970’s by existing 
programs in nearly 20 British and 
Canadian jurisdictions. 

The concept allows attorneys to 
deposit certain trust funds so that 
these monies may be pooled to 
generate interest money channeled 
into a charitable foundation for 
ultimate use in law-related public 
interest programs. 

The Florida program only makes 
use of interest from client trust 
deposits so short in duration or small 
in amount that the interest on any 
single client’s deposit could not be 
made available to that client as a 
practical matter. To the extent that 
interest on a client’s deposit could be 
made available for the benefit of that 
client, the program does not alter 
longstanding trust accounting prac- 


tices which acknowledge that fidu- 
ciary option. 


Q. Why was the program 
needed? 


A. The success of other foreign 
interest on trust accounts programs, 
coupled with changes in American 
banking practices which reduced the 
practical and legal problems in 
generating earnings on attorney trust 
accounts, made this concept 
workable in the late 1970's. 

Client deposits small in amount or 
short in duration had comprised a 
substantial sum of money on deposit, 
interest-free, in financial institutions. 
Those funds are now available to 
generate interest money that can be 
directed into programs for the 
benefit of society in general. 

Interest selected client 
deposits, pooled by Florida 
attorneys participating in the interest 
on trust accounts program, is 
forwarded to The Florida Bar 
Foundation. This charitable organi- 
zation makes distribution of those 
funds in keeping with the program 
goals: to provide legal aid to the 
poor; to provide student loans; to 
improve the administration of 
justice; and to promote such other 
programs for the benefit of the 
public as are specifically approved 
from time to time by the Supreme 
Court of Florida for exclusively 
public purposes. 

This opportunity for public service 
by Florida’s lawyers is especially 
appropriate due to the legal profes- 
sion’s enhanced awareness of its 
social obligations and due to reduc- 
tions in the funding for various legal 
services programs. 


- How does the program 
affect trust fund practices? 


A. This program imposes no new 
decisional burden upon attorneys. 
Since time immemorial, lawyers 
have soundly exercised their discre- 
tion in determining whether a given 
client’s trust deposit was of sufficient 
size or duration to justify placement 
in a separate interest-bearing invest- 
ment, with the interest payable to the 
client. Under the Florida program, 
attorneys will retain their discretion 
and continue to make these fiduciary 
decisions. The terms “nominal” and 
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“short period of time” in the Supreme 
Court’s enabling opinion merely 
reflect this time-honored standard. 

Similarly, the program imposes no 
new administrative burden on attor- 
neys. The duty to offer separate, 
interest-bearing accounts to clients 
whose deposits are neither nominal in 
amount nor to be held for a short 
period of time is not expanded 
or changed by this program. An 
attorney would continue to place 
nominal or short-term deposits into a 
single, unsegregated account. The 
only change caused by the program 
is that this account would now bear 
interest, but this change should not 
affect how an attorney or a law firm 
handles client deposits. 


Q. How does the program affect 
financial institutions? 


Financial institutions—not 
attorneys—will be responsible for 
transmitting interest income and 
furnishing at least quarterly interest 
reports to The Florida Bar 
Foundation. The court’s enabling 
opinion provides that the Foundation 
will absorb any financial institution’s 
special charges or fees for participa- 
tion in the program, by directing that 
interest payments be net of such 
charges and fees. 

Interest remittances to the 
Foundation may be made either by 
bank check via United States mail or 
through the clearing/correspondent 
banking network directly to the 
Foundation’s account in the Barnett 
Bank of Tallahassee (Account 
#0100167668; Bank I.D. #063105683). 
Interest remittances sent to the 
Foundation should reflect the 
lawyer/law firm in whose name the 
money was sent and the rate of 
interest applicable to that payment. 

With each remittance, the 
participating lawyer should be 
advised of the amount paid to the 
Foundation, the applicable interest 
rate and the average account balance 
during the time period for which the 
report was made. Finally, the finan- 
cial institution should provide the 
participating attorney with a dupli- 
cate of the IRS Form 1099 sent to the 
Foundation. 

Foundation and Bar officials plan 
to undertake an active educational 
campaign to familiarize the Florida 
financial community with this 
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program and to encourage its 
cooperation in supporting the pro- 
gram goals. Full cooperation from all 
financial institutions is expected in 
this interprofessional endeavor. It is 
anticipated that this implementation 
program and competitive 
marketplace conditions will also 
promote acceptance within the 
financial community. 


Q. What are an attorney’s ethical 
obligations under the program? 


A. As has always been trust 
accounting practice, absolutely no 
trust funds or earnings from trust 
funds may be made available to any 
attorney or law firm. 

Upon request of a client, earnings 
may be made available to the client 
whenever possible on deposited 
funds which are neither nominal in 
amount nor to be held for short 
periods of time. Such large, short- 
term client deposits, or modest 
deposits to be held for significant 
periods are usually invested by 
attorneys in an_ interest-bearing 
medium for the client’s benefit, with 
full disclosure. 

However, the Supreme Court’s 
enabling opinion notes that inasmuch 
as traditional attorney-client relation- 
ships do not compel attorneys either 
to invest client funds or to advise 
clients to make their funds produc- 
tive, no charge of ethical impropriety 
or professional misconduct would at- 
tend a failure to invest or to advise of 
the possibility of investing client 
funds of whatever amount or dura- 
tion held. Failure to comply with a 
client’s specific investment directive, 
however, may give rise to legal 
liability for damages. 

Finally, in adopting the program, 
the Florida Supreme Court stated 
that determinations of whether client 
funds are nominal in amount or to be 
held for short periods of time rest 
exclusively in the sound judgment of 
each attorney, and no charge of 
ethical impropriety or professional 
misconduct shall attend an exercise 
of judgment in that regard. 


Q. Does the interest on trust 
accounts program deprive clients of 
their money? 


A. No. The interest on trust 
accounts program was not meant to 


utilize interest generated from all 
client trust deposits—only those 
nominal in amount or to be held for 
short periods of time. In those situa- 
tions no client is deprived of any 
practicable income opportunity, as 
evidenced by current trust 
accounting practices whereby 
nominal short-term deposits are 
placed in noninterest-bearing 
accounts. If these deposits were 
placed in separate interest-generating 
accounts, the administrative costs, 
coupled with the resulting tax liability 
to the client would more than offset 
any income earned. 


Q. Must clients be notified of a 
lawyer's participation in the 
program? 


A. The court’s enabling opinion 
states that notification to clients 
whose funds are nominal in amount 
or to be held for a short period of 
time is unnecessary for those 
attorneys and firms who choose to 
participate in the program. How- 
ever, any discussions with the client 
would continue to include those mat- 
ters traditionally raised when a lawyer 
exercises his discretion in determin- 
ing whether or not a client deposit is 
of sufficient size or duration to justify 
placement in an_ interest-bearing 
account, with interest payable to the 
client. 

The Florida Supreme Court 
acknowledged that many attorneys 
indeed might want to notify clients of 
their participation in the program in 
some fashion. The enabling opinion 
states there is no impropriety in an 
attorney or firm advising all clients of 
their willingness to advance the 
administration of justice in Florida 
beyond their individual abilities and 
in conjunction with other public- 
spirited members of their profession. 


- What are the tax conse- 
quences of participation in the 
program? 


A. The Internal Revenue 
Service has stated in Revenue Ruling 
81-209 that the interest earned on 
nominal and short-term client 
advances which is paid over to a bar 
foundation pursuant to a court- 
established interest on trust accounts 
program is not includable in the gross 
income of the clients. 


While Florida’s program is 
couched in terms of client funds 
“nominal in amount or to be held for 
a short period time,” tax counsel have 
opined that there is no significance in 
this varying language. Interest 
earned on client funds which are 
either small in amount or expected to 
be on deposit for a short period of 
time is not includable in the gross 
income of the client. 


- How can my firm or 
financial institution learn more about 
this program? 


A. Although this special Journal 
edition reflects the current status of 
Florida’s interest on trust accounts 
program, personnel at The Florida 
Bar and The Florida Bar Foundation 
are available to assist members of the 
legal and financial communities with 
other questions. Reference your 
inquiry: c/o Interest on Trust 
Accounts Program, The Florida Bar 
Center, Tallahassee, Florida 32301- 
8226, telephone (904) 222-5286. 5 
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By Jeffrey H. Barker 


Lawyers in Florida can take great 
pride now that the interest on trust 
accounts program is operational in 
this state. However, since our pro- 
gram remains voluntary and the 
various court opinions authorizing it 
do not specify percentage alloca- 
tions for the approved activities, the 
question of where the money should 
be spent is unresolved. 

The opinions of the Florida 
Supreme Court must be the primary 
source of answering this inquiry, but 
additional authority can be found in 
the Integration Rule, Code of Profes- 
sional Responsibility, and in the 
charter of The Florida Bar 
Foundation. From those documents, 
the Foundation—as the recipient of 
the interest revenue—can be guided 
in its dispersion decisions. This 
article is written to enumerate the 
significant needs for distribution of 
the funds to support the public 
interest activities associated with the 
program. 


Activities 


The Florida Supreme Court's first 
pen, In re Interest on Trust 
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Accounts,' sets forth the possible 
activities which would be supported 
by these funds. They were: (a) to 
provide legal aid for the poor; (b) to 
provide for the adequate delivery of 
legal services to all members of the 
public; (c) to augment the clients’ 
security fund with a view toward full 
reimbursement; (d) to fund a more 
expeditious and efficient grievance 
mechanism; (e) to provide student 
loans; (f) to improve the administra- 
tion of justice; and (g) for such other 
programs for the benefit of the 
public as are specifically approved 
by the Court from time to time.” 

This 1978 authorizing opinion did 
not implement the program, as the 
Bar and Bar Foundation were 
required to submit amendments to 
the Integration Rule and Foundation 
charter respectively adopting the 
opinion. 

While the amending petitions were 
under consideration, the Internal 
Revenue Service determined that 
only a limited number of the 
proposed activities were sufficiently 
charitable in nature to avoid potential 
tax consequences for the program.3 
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Present options and needs 


Thus, the list of approved projects 
was reduced to the following: (1) to 
provide legal aid to the poor; (2) to 
provide students loans; (3) to im- 
prove the administration of justice; 
and (4) for such other programs for 
the benefit of the public as are specif- 
ically approved from time to time by 
the Supreme Court of Florida for 
exclusively public purposes.4 The 
inclusion of the phrase “as are specifi- 
cally approved from time to time by 
the Supreme Court” necessarily im- 
plies that projects not within the defi- 
nition of items (1), (2) and (3) will re- 
quire additional petitions, briefs and 
arguments before being approved. 
The first list of seven—apparently 
comprehensive in scope—presents a 
wide range of professional functions. 
Having been pared by the IRS, it 
would thus appear that activities not 
defined in the three specifically ap- 
proved by the court will be difficult 
to determine. We are therefore left 
with these three described activities: 
legal aid for the poor, student loans, 
and projects to improve the admin- 
istration of justice. 


Legal aid to the poor 


Each of the court’s two authorizing 
opinions sets out the same public 
purpose as a first priority: to provide 
legal aid to the poor. Were that 
reiteration insufficient to determine 
the court’s specific intent that this 
activity receive such priority, the 
answer is provided by the court in its 
most recent opinion, which finally 
implemented the program in July, 
1981: 


The foremost objective of our 1978 program 
was to enhance the capability of the legal pro- 
fession to deliver legal services to the poor. 
The broad delivery of legal services has long 
been a cherished commitment of this Court. At 
a time in this nation when existing govern- 
mental resources for this purpose are dras- 
tically threatened, our revisitation to this 
program provides a propitious occasion to 
reemphasize our commitment and to 
revalidate our methodology. (Emphasis 
added) 
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Legal aid for the poor has 
remained the court’s primary 
objective. As additional evidence of 
the court’s intent, its first two opin- 
ions named Florida Legal Services, 
Inc., as a copartner with the Bar in 
carrying out the purposes of the 
program.® Florida Legal Services, 


‘Inc., a private nonprofit corporation, 


was organized by leaders of The 
Florida Bar and Governor Askew’s 
administration “for the purpose of 
providing or helping to provide legal 
services for persons in need thereof 
who would not otherwise have the 
means to obtain a lawyer's assist- 
ance.” 

Since its creation, Florida Legal 
Services, Inc., has provided technical 
assistance to developing legal aid 
offices, trained attorneys in poverty 
law, provided an information 
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Dispersing the revenue 


clearinghouse for Florida poverty 
law, performed administrative and 
legislative advocacy for the poor, 
assisted in client community devel- 
opment, and assisted the legislature 
in dispersing federal legal aid money 
provided Florida under Title XX of 
the Social Security Act. The 
designation of Florida Legal Ser- 
vices, Inc., in recognition of these 
activities, further points out the 
court’s clear meaning that the interest 
on trust accounts program should 
emphasize legal aid for the poor. 

In the court’s most recent opinion, 
reference is made to the now famous 
Furman case.° In that unauthorized 
practice of law opinion, the court 
directed the Bar “to begin immedi- 
ately a study to determine better 
ways and means of providing legal 
services to the indigent.”!© The 
exhaustive study, prepared by the 
Center for Governmental Responsi- 
bility at the Unviersity of Florida 
College of Law, was submitted to the 
Bar in January of 1980.!! Its 
conclusions point out the need for 
increased attention to the delivery of 
legal services to all citizens in the 
state. Regarding organized Bar 
activities for increasing services to 
the poor, the report stated in part 
that: “Two options are available. 
Legal Services programs can be 
expanded or the private bar can 
become more involved. Actually a 


Jeffrey H. Barker is executive director of 
Florida Legal Services, Inc., Tallahassee. He 
received his A.B. (economics) from the Uni- 
versity of North Carolina and his J.D. from the 
University of Florida. Barker has been an 
assistant public defender, private practitioner, 
and legal services staff lawyer. He isa member 
of the Special Commission to Implement 
Interest on Lawyer's Trust Accounts Program, 
the Board of Directors of the Florida Center 
for Children and Youth, the Florida Education 
Council, and the state governing board of 
Florida Common Cause. 


combination of the two alternatives 
is more probably [sic] and healthy.”!? 

In the present congressional 
struggle regarding federal funding of 
civil legal assistance for the poor, 
implementing the recommendations 
of the Furman study becomes even 
more crucial to the profession as a 
whole. Offsetting the pending loss of 
public funds for indigent legal 
services and increased funding of 
private bar involvement are obvious 
uses of the funds available to the 
Foundation. 

Additional reasons justifying the 
use of the money for legal assistance 
to the poor are to be found in our own 
Code of Professional Responsibility. 
Repeated general references appear 
regarding our obligation to all those 
in need of representation: 

A basic tenet of the professional responsi- 
bility of lawyers is that every person in our 
society should have ready access to the 
independent professional services of a lawyer 
of integrity and competence. Maintaining the 
integrity and improving the competence of the 
bar to meet the highest standards is the ethical 
responsibility of every lawyer.'? (Emphasis 
added) 

The legal profession cannot remain a viable 
force in fulfilling its role in our society unless 
its members receive adequate compensation 
for services rendered, and reasonable fees 
should be charged in appropriate cases to 
clients able to pay them. Nevertheless, persons 
unable to pay all or a portion of a reasonable 


fee should be able to obtain necessary legal 
services, and lawyers should support and 
participate in ethical activities designed to 
achieve that objective.'* (Emphasis added) 


The specific requirements of sup- 
porting legal aid organizations are 
delineated for all practitioners as 
follows: 


Historically, the need for legal services of 
those unable to pay reasonable fees has been 
met in part by lawyers who donated their 
services or accepted court appointments on 
behalf of such individuals. The basic responsi- 
bility for providing legal services for those 
unable to pay ultimately rests upon the 
individual lawyer, and personal involvement 
in the problems of the disadvantaged can be 
one of the most rewarding experiences in the 
life of a lawyer. Every lawyer, regardless of 
professional prominence or professional 
workload, should find time to participate in 
serving the disadvantaged. The rendition of 
free legal services to those unable to pay 
reasonable fees continues to be an obligation 
of each lawyer, but the efforts of individual 
lawyers are often not enough to meet the need. 
Thus it has been necessary for the profession to 
institute additional programs to provide legal 
services. Accordingly, legal aid offices, lawyer 
referral services, and other related programs 
have been developed, and others will be 
developed, by the profession. Every lawyer 
should support proper efforts to meet this 
need for legal services.'® (Emphasis added) 


Student loans 


Factors in today’s economy make 
higher education an_ increasingly 
difficult proposition. Professional 


On September 25, 1981, California’s 
Governor signed that state’s interest 
on trust accounts program legisla- 
tion, California Senate Bill No. 713 
(1981). 

The California program’s legislation 
—substantially different from the 
Florida program’s Integration Rule— 
provides for: 


e Dual option trust accounts (manda- 
tory program). Attorneys can either: 
(1) place trust funds in a separate 
interest-bearing account, with the 
interest payable to the client or (2) 
place clients’ nominal or short-term 
deposits in an unsegregated interest- 
bearing trust account, with the 
interest going to the State Bar. 


e Detailed funding formula for legal 
services programs. Funds are to be 
distributed to qualified legal serv- 
ices programs and support centers 
on the basis of the number of poor 
people in the state as a whole. 


e Law students. Some funds are to 
provide work opportunities with 
pay at qualified programs, and 
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where feasible, scholarships for dis- 

advantaged law students. 

The California legislation becomes 
effective January 1, 1982. The State 
Bar must hold at least two public hear- 
ings on the program, so affected and 
interested parties can present testi- 
mony concerning the Bar’s draft 
regulations and procedures for the 
program. The program is not to be 
implemented until the State Bar’s 
Board of Governors adopts a resolu- 
tion stating that regulations conforming 
to all applicable tax and banking sta- 
tutes, regulations, and rulings have 
been promulgated. Further, funds 
from the program will not be distribu- 
ted until mid-1983, or upon such date 
as is determined by the State Bar that 
adequate funds are available to initiate 
the program. 

The State Bar of California has 
assigned implementation of the pro’ 
gram to a committee. It is to draft the 
program’s rules and procedures, pro- 
vide information for the public and 
financial institutions, and to do what- 
ever else might be needed to ensure its 
immediate implementation. 
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graduate studies are certainly no 
exception, and are probably among 
the most costly. 

Academic supporters of Florida’s 
interest on trust accounts program 
observed: “The cost of a legal educa- 
tion is steadily increasing. The yearly 
cost of attending a law school in 
Florida, including tuition, books, 
housing, food, etc., exceeds $5,000.”!® 

Supporting the continued edu- 
cation and training of law students 
is among the most worthy of activi- 
ties available to the profession. 
Ensuring that quality students have 


guarantee the Bar its continued 
leadership role in the system of 
justice. If economic barriers to legal 
education are allowed to be reestab- 
lished, membership in the Bar will 
ultimately be unrepresentative of the 
citizens who depend upon it. This is 
particularly true of minorities. 

In recent years, economically dis- 
advantaged students have been 
increasingly dependent upon public 
sector loans and scholarships. As was 
observed in pleadings supportive of 
Florida’s interest on trust accounts 
concept: “A substantial number of 
the students now attending Florida 
law schools receive some form of 
financial assistance. The bulk of this 
is in the form of National Direct 
Student Loans. It is likely that these 
resources will be cut back sharply 
during the next year.”!” 


That prediction has come true, for 
when Congress enacted the Omnibus 
Budget Reconciliation Act of 1981,'8 
major reductions in funding student 
loan programs were included. Find- 
ing a replacement source of revenue 
for those loans, particularly in legal 
education, is now imperative. 


It is important to note that 
Supreme Court and Foundation 
Charter references to this activity to 
be supported by the interest on trust 
accounts is expressed in terms of a 
loan. Use of the funds can thus 
become a self-perpetuating source of: 
revenue as the loans are repaid with' 
their own interest. 


Another significant application of 
the student loan activity is the main- 
tenance of law school clinical pro- 
grams. A portion of the loan monies 
can be set aside for third-year law 
students who choose to participate in 
clinical education. As stated in argu- 
ments for the program: 


With regard to legal aid to the poor, the 
Florida law schools have operated clinical 


access to that education will- 


programs designed to provide both civil and 
criminal legal assistance to indigent individ- 
uals. The ability of the law schools to become 
involved in such programs is determined, in 
part, by the availability of funds. The pro- 
grams are labor intensive and require a lower 
student-faculty ratio than more traditional 
instruction. The availability of interest monies 
would enable the law schools to continue and 
to initiate clinical programs which provide 
legal assistance to the poor and enrich the 
education of law students.!9 


Dispersing the interest revenue for 
student loans can thus serve the dual 
role of improving the education of 
future lawyers and improving the 
delivery of legal assistance to the 


Improving the administration 
of justice 


The people of the State of Florida 
have granted The Florida Bar a busi- 
ness monopoly on the prevision ot 
legal services.?° Such a rnonopoly has 
the inherent responsibility to seek 
improvement of its activities through 
continued self-examination and 
revision of practices. 

As with publicly-funded legal 
services and student loan programs, 
revenues for studies, technical as- 
sistance and planning designs have 
been greatly reduced at the national 


poor. 


» 


PROFIT 
FROM OUR 
EXPERIENCE 


For over fiftyyears, Florida National has 
invested hundreds Of.millions of dollars for 
corporate and individual trust customers. And 
our record of performance is impressive. 

Together with you and your professional advisors, we 

can attain the results that you require from your ac- 

count. We offer experienced administration, aggres- 

sive cash and portfolio management, automated ac- 

counting and securities clearing systems; all with an 

emphasis on continual client communication. 

Seek the experience and “know-how” of the trust spe- 

cialists that are dedicated to helping you reach your 

goals. . . the Florida National Trust People. 

PEOPLE WHO KNOW HOW. 


Florida National 
TrustServices 


214 Hogan Street 
Jacksonville, Florida 32231 
Toll Free Telephone #1-800-342-1465, Ext. #5310 


Member FDIC 
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Dispersing the revenue 


level. Replacement of those funds is 
by no means a certainty in the Florida 
Legislature. Such programs as the 
Law Enforcement Assistance 
Administration, Office of Juvenile 
Justice Delinquency and Prevention, 
National Institute of Justice, and 


National Institute of Corrections 
have already been reduced. Such 
justice planning agencies as the State 
Court Administrator's Office, the 
Bureau of Criminal Justice Planning, 
the Center for Governmental 
Responsibility, and the various 
nonprofit justice offices in Florida 
are faced with severe losses in their 
funding. Studies and planning for 
improving our courts, law enforce- 
ment, corrections, and delivery of 
legal services systems are therefore 


with a touch of history 
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likely to suffer. The profession now 
has the opportunity to shoulder the 
responsibility for these programs, at 
least in part. 


Again, the law schools with their 
“labor intensive” capacity can assist. 


With regards to improving the administration 
of justice, there is no question that the law 
schools could make a significant contribution 
in this area if adequately funded. Interest 
derived monies might be used for continuing 
legal education programs for both the bench 
and bar and to support research efforts geared 
to improve the judicial process.?! 

Additionally, expanded continuing 
legal education for practitioners and 
increased community legal 
education projects for the public can 
be supported by the revenue from 
the interest accounts. 

Participation in the interest on 
trust accounts program will allow 
the Foundation to assist the profes- 
sion in a wide range of activities. As 
enumerated above, these activities 
are more than just worthy goals, they 
lie at the heart of our system of 
justice, both now and in the future. 
As government funding to support 
these projects becomes increasingly 
scarce, our publicly responsible pro- 
fession can only enhance its status by 
acceptance of the challenge offered 
by the Supreme Court, The Florida 
Bar and the Foundation. 0 


1356 So.2d 799 (Fla. 1978). 

27Td., at 811. 

3Matter of Interest on Trust Accounts, 372 
So.2d 67 (Fla. 1979). 

4Id., at 69. 

5In the Matter of Interest on Trust Ac- 
counts, 402 So.2d 389, 396 (Fla. 1981). 

6356 So.2d 799, 811; 372 So.2d 67, 69 

7Florida Legal Services, Inc., Articles of 
Incorporation, Art. II (1973). 

842 U.S.C. §301 et. seq. 

®The Florida Bar v. Furman, 376 So.2d 378 
(Fla. 1979). 

at 382. 

'! THE LecaL NEEDS OF THE Poor AND UNDER- 
REPRESENTED CITIZENS OF FLORIDA: AN OvER- 
view (1980), at p. 13. 

127d., at p. 13. 

'SCopE OF PROFESSIONAL RESPONSIBILITY, 
Canon 1, EC 1-1. Fia. B. J. (Sept. 1981) p. 77. 

'4Td., EC 2-16; p. 80. 

1STd., EC 2-25; p. 81. 

'6 Comments of Dean L. Orin Slagle, as filed 
in support of Proposed Modification of Article 
XI of the Integration Rule of The Florida Bar 
Relating to Interest on Trust Accounts (May 
15, 1981). 

Td. 

'8Public Law 97-35 (1981). 

'8Comments of Dean Slagle, supra footnote 
16. 

20FLa. Const., Art. V, §15 (1972). 

21 Comments of Dean Slagle, supra footnote 
16. 
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“We are a long way from home on 
the program,” said Florida Supreme 
Court Chief Justice Alan C. Sundberg 
to the Board of Governors during a 
meeting on September 11, 1981, 
about the Bar’s interest on trust ac- 
counts program. 

At that time the chief justice asked 
Board members to “proselyte your 
colleagues, to convince them that 
here is a way that painlessly, pain- 
lessly people can become their 
brothers’ keepers by simply having 
the earnings on their trust account 
funds, from which they are getting 
no benefit, go to providing legal 
services for the poor of this state who 
are literally going to be foreclosed 
from the courts unless we are suc- 
cessful.” 

For this special issue documenting 
the interest on trust accounts pro- 
gram, the Journal visited with Chief 
Justice Sundberg, asking him to 
elaborate on his comments before 
the Board of Governors last fall on 
how the court views this program. 

Chief Justice Sundberg: I think the 
court may have been unconsciously 
clairvoyant some years ago when it 
took up the issue of interest on trust 
accounts to generate funding for pro- 
grams related to the administration 
of justice. It was particularly timely 
to come to a point of fruition with 
receipt of Internal Revenue Service 
and Federal Reserve approval at a 
time when funding for Legal 
Services Corporation is essentially 
disappearing. I also believe there will 
be a continued reduction in federal 
funding of the Corporation. 

We know that there is a demand, a 
need for delivery of legal services to 
the poor. We know there is probably 
just as great a need for delivery of 
legal services to the not-so-poor, the 
so-called “blue collar” person. Hope- 
fully, the funds we generate from 


Florida Supreme Court Chief Justice Alan 
C. Sundberg spoke to the Bar's Board of 
Governors in September 1981, asking them 
to promote the interest on trust accounts 
program with fellow lawyers. 


interest on trust accounts will 
provide the wherewithal to deliver 
legal services to those people. 

I believe it is essential to provide 
legal services to the poor and to the 
not-so-poor. If we expect people to 
have respect for the rule of law, we 
must give them access to the courts 
and to legal remedies through which 
the rule of law is applied. When 
people are shut out of a system, they 
become very frustrated and utilize 
other alternatives. Some of those 
alternatives are not always so 
beneficial to society. Consequently, 
maybe if for no reason other than 
self-interest, we should unequivo- 
cally commit ourselves to providing 
legal services to everyone who needs 
those services. 

People may choose to think of it as 
socialized medicine or socialized 
law. So be it. But, since the laws, so 
far as I am concerned, are the lubri- 
cant that keeps the machinery of 
society going, we must make that 


lubrication available to everyone if 
we want society to operate in some 
sort of sensible fashion. 

Now, as to the degree of funding 
we are going to receive—who 
knows, because the program is on a 
volunteer basis. 

Our Florida plan will afford an 
opportunity to provide funding for 
the delivery of legal services to the 
poor. I think that should certainly be 
a stimulus to lawyers to participate in 
the program to, as I said before, 
generate painlessly those funds. 

Journal: Is there a secondary way 
that you would like to see the funds 
spent? 

Chief Justice Sundberg: Well, my 
recollection is that there are two 
other authorized areas in which these 
funds may be utilized under the 
terms of the revenue ruling. I really 
have not given much consideration to 
those other areas, because I think the 
major priority of today is in the 
delivery of legal services to the poor. 

Journal: The other two autho- 
rized areas are for student loans and 
the improvement of the administra- 
tion of justice. 

Chief Justice Sundberg: Yes, those 
two areas really have been areas in 
which The Florida Bar Foundation, 
on a very limited basis, has been 
involved to this point, on a very 
limited basis because there has been 
very limited money in order to 
accomplish these goals. But we have 
had, through the Foundation, a 
student loan fund for some period of 
time. Once again federal funding for 
student loans is diminishing to the 
extent, if we can fulfill the obligation 
of delivery of legal services to the 
poor, surely that is another area 
where it would be beneficial to 
expand these funds. 

There have been reports relating to 
the administration of justice—studies 
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Comments 


that have required funding—to 
which The Florida Bar Foundation 
has contributed. But I see that, at this 
point in time, as a frill and quite 
secondary to what I see should be the 
major emphasis for the use of these 
funds. 

Journal: This improvement of the 
administration of justice is almost an 
automatic fringe benefit of the other 
two approved areas. 

Chief Justice Sundberg: Sure. I 
think obviously the other two, par- 
ticularly the delivery of legal services, 
do promote the administration of 
justice. And to that extent, I would 
have no quarrel with the utilization of 
those funds to study, for example, 
plans for the delivery of legal services 
to those who are not indigent—to 
continue to explore avenues of the 
delivery of legal services to those 


who don’t qualify as indigents on 
some sort of open panel, closed 
panel, prepaid legal services, or 
whatever basis, because that could 
have a very direct benefit in the 
delivery of legal services and, there- 
fore, promotion of the ends of 
justice. 

I think participation in the interest 
on trust accounts program is literally 
in the highest tradition of the 
profession, because it will be, toward 
that end, providing legal services to 
all those who need these services, and 
therefore, foster the rule of law. 

Journal: What are the comments 
you may have heard about the pro- 
gram from members of The Florida 
Bar? 

Chief Justice Sundberg: I have not 
had a lot of feedback. At the time 
when the court entertained comment 
from the Bar on the last pending peti- 
tion, we heard a good bit of negative 
comment, but I think almost all of 
that was directed toward that man- 
datory aspect of it being urged by 
The Florida Bar Foundation. Now, 


rida 


as far as the “grassroots lawyer” 
telling me that they are enthusiastic 
and going to participate? I have not 
had that sort of feedback. 

In my appearances before local 
bars, I have really been talking about 
the other side of this coin—the need 
for individual lawyers to volunteer 
time in pro bono efforts. I want to see 
a resurgence in the sense of profes- 
sional responsibility, so that every- 
one of us in the Bar will recognize the 
responsibility to devote some of our 
time and not just our money to the 
delivery of legal services to the poor. 

I see funding from the interest on 
trust accounts program as formulat- 
ing a model for the projects we have 
going in Florida to provide a coordi- 
nator, the staffing that would take all 
that administrative wear and tear out 
of the delivery of those legal services. 

I still am urging as strongly as I can 
and as forcefully as I can, the individ- 
ual involvement of lawyers on a 
volunteer basis to give their time in 
the pro bono effort. 

Journal: Time is 
commodity. 

Chief Justice Sundberg: Sure it is, 
and I am asked invariably when I 
make a speech about professional 
responsibility, why a lawyer is called 
upon to give his time free when 
doctors, engineers, architects, and 
other professionals are not. My 
answer is very simple: Lawyers are 
different. Lawyers are different in 
the sense that we are officers of the 
court. We literally exercise some of 
the sovereignty of the State of 
Florida. An engineer cannot send a 
piece of paper out to somebody 
demanding him to appear in a 
courtroom somewhere whether he 
wants to appear or not. It is our 
system. 

In other words, essentially the state 
has turned over to the lawyers of this 
state the whole machinery to 
administer justice and when we 
absolutely control the machinery, we 
have to be sure that everybody has 
access—everybody who is in need of 
it. 

Going hand in glove with the 
unauthorized practice of law, if we 
say that lay people cannot do things 
that we have defined as the practice 
of law, then we must be sure that 
people who have been going to these 
lay persons will be serviced when we 
prohibit that lay person from pro- 
viding that service. 

If it is going to be our game, we 
have got to let everybody play. 0 
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In the Matter of INTEREST ON 
TRUST ACCOUNTS 


Nos. 51,182, 60,350 and 60,351 


Supreme Court of Florida 
August 5, 1981 
Order of Clarification 


ENGLAND, J. 

In accordance with our request that 
technical difficulties in the trust account 
program be brought to our attention 
promptly, The Florida Bar has filed a 
petition requesting two changes to the 
Integration Rule by which the program is 
implemented. The Bar advises us that not 
all depository institutions utilize an 


Pertinent Florida Cases* 


Implementing the 


Interest on Trust Accounts Program 


MATTER OF INTEREST ON TRUST ACCOUNTS 
Cite as, Fla. 


So.2d 


average monthly balance method for 
computing interest or dividends, and it 
requests that we modify Rules 
11.02(4)(d)(iii)(A) and (C) appropri- 
ately. The Bar’s request is granted, and 
the operative language of Rule 
11.02(4)(d) (iii) which will become effec- 
tive on September 1, 1981, as amended 
on July 16, 1981, is further amended to 
read: 


(iii) +vt} Lawyers or law firms electing 
to deposit client funds in a trust savings 
account shall direct the depository insti- 
tution: 


(A) to remit interest or dividends, as 
the case may be, on the average monthly 
balance in the account or as otherwise 
computed in accordance with an institu- 


MATTER OF INTEREST ON TRUST ACCOUNTS 


tion’s standard accounting practice, at 
least quarterly, to the Florida Bar 
Foundation, Inc.; 

(B) to transmit with each remittance to 
the Foundation a statement showing the 
name of the lawyer or law firm for whom 
the remittance is sent and the rate of 
interest applied; and 

(C) to transmit to the depositing 
lawyer or law firm at the same time a 
report showing the amount paid to the 
Foundation, the rate of interest applied, 
and the average account balance fereaek- 
smenth of the period for which the report 
is made. 

It is so ordered. 

SUNDBERG, C.J., ADKINS, BOYD, 
OVERTON, ALDERMAN and 
McDONALD, JJ., Concur 


Cite as, Fla. 402 So.2d 389 


In the Matter of INTEREST ON 
TRUST ACCOUNTS. 


Nos. 51182, 60350 and 60351. 
Supreme Court of Florida. 


July 16, 1981. 
Rehearing Denied Aug. 5, 1981. 


Case of Original Jurisdiction—The Flori- 
da Bar 


Russell Carlisle, President, Florida Bar 
Foundation, Fort Lauderdale, and Henry G. 
Zapruder of Cohen & Uretz, Washington, D. 
C., on behalf of the Florida Bar Foundation, 
Inc. and sixty-seven active members of The 
Florida Bar. 


John F. Harkness, Jr., Executive Di- 
rector, Tallahassee, Leonard H. Gilbert, 
President, Tampa, Samuel S. Smith, Presi- 
dent-elect, Miami Beach, and John A. 
Boggs, Asst. Staff Counsel, Tallahassee, of 
The Florida Bar, Bill Wagner of Wagner, 
Cunningham, Vaughan and McLaughlin, 
Tampa, Chairman for the Florida Bar Inte- 
gration Rule and Bylaws Committee, and 
Ben H. Wilkinson, Chairman, Special Com- 
mittee, Tallahassee, on behaif of the Board 
of Governors of The Florida Bar. 


Roderick N. Petrey and Randall C. Berg, 
Jr. of the Florida Justice Institute, Inc., 


Miami, on behalf of: American Civil Liber- 
ties Union, Common Cause of Florida, Flor- 
ida Audubon Society, Florida Clearinghouse 
on Criminal Justice, Florida Conference of 
NAACP Branches, Florida Institutional Le- 
gal Services, Inc., Florida Legal Services, 
Inc., Florida Public Defender Association, 
Governor’s Commission on Advocacy for 
Persons With Developmental Disabilities, 
Project Directors’ Association, Southern 
Christian Leadership Conference, and 
Southern Legal Counsel, Inc. 


Sara-Ann Determan, Chairperson, Special 
Committee on Public Interest Practice, 
Washington, D. C., on behalf of: the Amer- 
ican Bar Association. 

L. Orin Slagle, Dean, Florida State Uni- 
versity College of Law, Tallahassee, on be- 
half of: Florida State University College of 
Law, the University of Florida, Spessard L. 
Holland Law Center, Nova University for 
the Study of Law, and Stetson University 
College of Law. 


Robert M. Curtis, Fort Lauderdale, Henry 
P. Trawick, Jr., Sarasota, and Gerald L. 
Brown, Pensacola, Responding to Petition. 


ENGLAND, Justice. 


This proceeding emerges from the Court’s 
1978 program designed to generate interest 
on lawyers’ trust accounts for the improve- 


* As of press time for this Journal edition the August 5 clarification order set forth in this compilation had not yet appeared in the advance 


ment of the administration of justice in 
Florida.’ The original plan, permitting vol- 
untary participation by lawyers and law 
firms, was once amended to meet technical 
requirements of the Internal Revenue Ser- 
vice (IRS) and to accommodate The Florida 
Bar’s request that we remove a require- 
ment that compliance certificates be pre- 
pared for attorneys by certified public ac- 
countants.2, Notwithstanding these altera- 
tions, the program has never been imple- 
mented for its intended purposes due to 
delays in resolving with IRS the appropri- 
ate federal income tax treatment of the 
earnings, payable to the Florida Bar Foun- 
dation, Inc., to’ be generated on clients’ 
funds held in lawyers’ accounts. 


Representing that tax considerations 
could be favorably resolved with IRS by a 
minor amendment to the program, the 
Foundation, joined by the Bar, has proposed 
amendments to the program for that pur- 
pose. In doing so, the Foundation has also 
asked that the program be made mandatory 
for all Florida attorneys, a position made 
possible by recent changes in the banking 
laws. In light of the latter proposal, the 
Foundation asked that we announce the 
changes and solicit comments from all in- 
terested parties. Promptly after the 
change proposals were submitted we did 


sheets for the Southern Reporter. All other cases within are reprinted with permission from 356, 372, 402 So.2d. Copyright © 1978, 1979, 1981, 


West Publishing Co., St. Paul, MN. 
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just that, simultaneously suspending the 

original program until further order of the 

1. In re Interest on Trust Accounts, 356 So.2d 
799 (Fla.1978). 


2. Matter of Interest on Trust Accounts, 372 
So.2d 67 (Fla.1979). 


[402 So.2d 390] 


Court We have received responses and 
comments on the Foundation’s proposals in 
abundance, and spirited oral argument was 
neld on June 2. 


I 
The response to our request for comments 
was an outpouring of mail and filings, pre- 
dominantly hostile to the proposed 
changes.‘ In addition to communications 
from the Foundation explaining the 
changes proposed, and from the Bar 
(presenting a catalogue of unanswered con- 
cerns), we have heard from attorneys, law 
firms, bar associations, bar committees, law 
; schools, the Florida Bankers’ Association, 
and various public interest law organiza- 
tions. All these materials have been ex- 
tremely helpful to us. They properly and 
candidly raise moral, legal and practical 
: problems that inhere in the Foundation’s 
proposals, and they express the sentiments 
of many attorneys, both on their own be- 
half and on behalf of their clients generally. 
i Interestingly, the federal problems which 
necessitated submission of program changes 
attracted almost no interest from those who 
communicated with us. Some concern was 
2 expressed about the uncertainty and vague- 
ness of the terms which IRS deems essen- 
tial to describe the categories of clients’ 
funds brought within the ambit of this 
trust account program—those “held for a 
short period of time” or “nominal in 
amount.” But those concerns present nei- 
ther an impediment to the adoption of a 
revised program nor an occasion for more 
i specificity, for the plan we adopted in 1978 
2 always contemplated precisely the same 
a “nominal” and “short” standards, which 
have classicly and historically governed at- 
‘torneys in their trust account practices.’ 
Changes which are said to be necessary to 
make the program acceptable to IRS re- 
volve around the federal income tax con- 
cept known to tax practitioners as the “as- 
signment of income” doctrine. That doc- 
trine, which is an outgrowth bf a graduat- 
ed, federal income tax rate structure, was 
first articulated in Lucas v. Earl, 281 U.S. 
111, 50 S.Ct. 241, 74 L.Ed. 731 (1930). It 
evolved to prevent persons who generate 
income by their services or with their prop- 
erty from shifting that income to other 
_persons in whose hands the income either 
would not be taxed or would be taxed at 
significantly lower rates. Classic income 
assignment siiuations involve conscious, tax 
avoidance schemes by taxpayers in high in- 
come brackets. Over the years the common 
elements of prohibited income assignment 
have been a tax avoidance motive and a 


scheme or device for shifting income to | 


related or controlled taxpayers. See, e. g., 
United States v. Basye, 410 U.S. 441, 93 
S.Ct. 1080, 35 L.Ed.2d 412 (1973); Commis- 
sioner v. First Security Bank of Utah, 405 


U.S. 394, 92 S.Ct. 1085, 31 L.Ed.2d 318 
(1972); Helvering v. Horst, 311 U.S. 112, 61 
S.Ct. 144, 85 L.Ed. 75 (1940); Poe v. Sea- 
born, 282 U.S. 101, 51 S.Ct. 58, 75 L.Ed. 239 
(1930). 

In its efforts to enforce the tax laws and 
prevent erosion of the nation’s tax base, the 
Internal Revenue Service has always been 
wary of plans with tax connotations which, 
although not designed for tax avoidance, 
might create precedent capable of being 
used for that purpose. Thus, any tax-shift- 
ing proposal submitted to IRS for approval 
invariably receives special scrutiny, not only 
for its motivations but as well for any inci- 
dental or implicit precedential potential. 

This Court’s 1978 program for the gener- 
ation of income on client’s accounts, seen by 
IRS as involving a conceptual reassignment 
of interest income from clients to the Foun- 
dation, raised concerns within IRS that the 


3. In the Matter of Interest on Trust Accounts, 
396 So.2d 719 (Fla.1981). 


4. Over sixty identical “form” letters expressing 
dissatisfaction with the program were filed 
from attorneys in the Dade County area. Most 
of these mailings appear to originate from 
small or one-man law firms. Not all communi- 
ques were adverse to the Foundation’s propos- 
als, however. Support for the changes come 
from four Florida law schools and from various 
public interest law committees and organiza- 
tions. 


5. See 356 So.2d at 802 & n.20, 804. 
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program could become a breeding ground 
for yet unborn tax avoidance schemes. As 
a result, hesitancy existed to approve taxa- 
bility to the Foundation of the interest gen- 
erated on lawyers’ commingled trust 
accounts. IRS acknowledged that, unlike 
all prior, prohibited assignment of income 
situations, the Court’s program did not in 
any way involve taxpayer-initiated, tax 
evasion among related or controlled taxpay- 
ers. Indeed, it was noted that the Service 
had approved income transfer plans fraught 
with far more tax avoidance risk as prece- 
dent than the Court’s program.® Nonethe- 
less, the Service was slow to rule approving- 
ly on the Court’s program as originally 
adopted, and because the feasibility of im- 
plementing the program depended upon the 
earned income on trust accounts being 
treated as taxable to the Foundation rather 
than to individual clients, the withholding 
of approval effectively barred implementa- 
tion of the program. 


Eventually, tax counsel was able to ob- 
tain firm assurances from IRS that the tax 
treatment being sought for the program 
would be approved so long as clients could 
in no way and to no degree control the 
creation or destiny of earnings generated 
on their attorney-held funds.” The linchpin 
of approval was removal of all client control 
over the placement or non-placement of 
funds at interest—that is, elimination of 
the client’s veto over the investment of 
funds from which he could never benefit 
because the amounts on deposit were either 
too small in amount or to be held for only a 
short duration. On the basis of IRS’ pro- 
posal for approval, and despite the contin- 
ued belief by the Foundation’s tax counsel 
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both that no client “income” ever existed 
under the program anc that the principles 
of Lucas v. Earl were i no wise implicated, 
the Foundation proposed that we amend 
the program to eliminate all client control 
and, in the process, reaffirm the “nominal 
in amount” and “short in time” standards 
for program applicability. This we now do. 


But it was not the tax aspects of the 
Foundation’s proposal which raised the 
brouhaha which attended its submission to 
the Court. The Foundation’s other propos- 
al—that the program be converted from a 
voluntary to a mandatory plan—has evoked 
the most vehement response from bar mem- 
bers. The range of comments on this point 
run from respectful disagreement to hyber- 
bolic outrage.’ Specific objections can be 
categorized as concerns that the Founda- 
tion’s revised program will have these ef- 
fects: 


1. burden attorneys with new. record- 
keeping responsibilities and costs; 


6. Rev.Rul. 479, 1976-2 C.B. 20 (members of 
medical staff of hospital who assign right to 
receive income from teaching cases to research 
and educational foundation as a condition 
precedent to being member of staff not taxable 
on fees for treating teaching cases because they 
have “no control over the fees charged, or the 
collection and disbursement of such fees.”’); 
Rev.Rul. 274, 1969-1 C.B. 36 (faculty physi- 
cians of a medical school who provide medical 
services to indigent patients at a hospital are 
not required to include in their gross income 
fees collected and remitted to the university in 
accordance with university policy and agree- 
ment where “[uJnder this arrangement, no indi- 
vidual physician would ever have control of the 
funds collected.”’). 


7. Under the Court's original program, of 
course, clients could prevent the realization of 
income but they could not benefit from their 
action. No income would be earned for the 
Foundation if an individual client took affirma- 
tive steps to notify his attorney that he did not 
want income paid to the Foundation. In that 
case, the funds on deposit with the attorney 
would be placed in a non-interest bearing 
checking account from which no interest in- 
come would be generated. The client's choice, 
consequently, was a negative one, to prevent 
the creation of income, in the absence of which 
the Foundation would benefit. Tax counsei 
argued unsuccessfully to IRS that because 
clients with funds on deposit could in no way 
“realize” income in the tax sense, there was no 
transfer or shift of income among taxpayers, 
except in the conceptual sense that “income” 
would inhere on unearning deposits for the 
benefit of depository commercial banks. 


8. Many comments reflect a complete misunder- 
standing of the program's operation, the role of 
attorneys in its implementation, or the federal 
tax implications and tax return requirements of 
the program. In light of our action today, there 
is no need to correct those misapprehensions 
here. 
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2. be unfair to clients, or deprive them 
of their earnings; 

3. adversely affect (or some say, fur- 
ther erode) the public image of the 
legal profession; 

4. generate potential disciplinary prob- 
lems for attorneys, due to the ab- 
sence of specific guidelines or stan- 
dards for handling clients’ accounts; 

5. produce undetermined effects on 
professional liability insurance pre- 
miums; 


discriminate unfairly, because NOW 
accounts are not available to incor- 


porated attorneys under current 


banking regulations; 

7. require that attorneys monitor com- 
pliance with the payment and re- 
porting requirements of financial in- 
stitutions; 

8. essentially mandate contributions 
from attorneys to the Foundation, 
since commingled trust accounts 
contain unearned legal fees and fees 
which have been earned but not yet 
withdrawn; 


‘9. interfere with traditional attorney- 
client relationships, whether no ex- 
planation is made to clients concern- 
ing the use of account earnings (thus 
creating a conflict of interest be- 
tween client and the Foundation), or 
whether an explanation is offered 
(thus choosing, in effect, the Foun- 
dation as the charity to which the 
proceeds of the client’s fund will be 
paid); 

10. interfere with attorney-banker rela- 
tions, to the point that a change of 
institutions would be required in 
cases where banks do not pay inter- 
est on demand accounts; 


11. confiscate clients’ funds, in violation 
of the “taking” provisions of the 
federal  Constitution® (noting 
Webb’s Fabulous Pharmacies, Inc. v. 
Beckwith, —— U.S. , 101 S.Ct. 
446, 66 L.Ed.2d 358 (U.S.1980)); 

12. increase clients’ demands for more 
individual, interest-bearing accounts; 
and 

13. discourage placing any funds in es- 
crow with attorneys. 


In addition to this plethora of concerns, 
we have been peppered with euphemisms 
ranging from declarations of the most cur- 
rent principles of Republicanism (“justices, 
too, read the election returns’) to restate- 
ments of the traditions of an early frontier 
era (“leave us alone”). It has been suggest- 
ed that the Foundation’s proposal is not 
only outside our constitutional authority, 
being a legislative function (taxation), but 
is unconstitutional (taxation without repre- 
sentation, among other reasons), is unwar- 
ranted (because some attorneys can now get 
interest for their clients on their individual 
accounts), is unwise (because the Founda- 
tion is selected as sole recipient of any 
earnings which are generated), and is un- 
just (bankers complain that they cannot 
even earn interest on their own funds which 
are escrowed with attorneys). And as if 
these were not sufficient concerns for our 
ingestion, we have been told that the Foun- 
dation’s proposals involve so many unre- 
solved problems—such as uncertainty in ap- 
plication to Florida attorneys who practice 
out of the state or to multistate law firms, 
unrepresentativeness of the Foundation’s 
currently authorized governing board, and 
uncertainty as to the treatment of service 
charges from financial institutions—that 
the only sensible thing to do is to appoint a 
study committee to examine the matter 
further. 


Quite obviously, the Foundation’s propos- 
al has struck a nerve in the legal profession, 


and the focus of pain is the mandatory 
nature of the proposal. The original idea of 
creating a program of this type brought 
some negative views, but no comparable 
outcry attended the initiation and develop- 
ment of our original, voluntary program. 

We cannot ignore the response of our bar. 
Indeed, we requested comments and criti- 
cisms precisely because we did not deign 
ourselves capable of discerning all possible 
9. U.S.Const. amend. V. 


In its persistently careful effort to bring 
about a trust account interest program 
which can at last see the light of day, the 
Foundation has filed a response with the 
Court which has met virtually every legiti- 
mate concern and problem with either an 
answer, an accommodation, or an acknowl- 
edgment of the difficulties. It urges us, 
nonetheless, not to send the program back 
into studied oblivion."° On this point we 
are in complete accord with the Foundation. 


The time has come either to implement this 
concept, or to scrap it. We choose to imple- 
ment." In attempting to d: so, of course, 
we have carefully confronted the responsi- 
ble concerns of the »rogram’s philosophical 
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problems, legal and practical, or all reasona- 
ble objections to the Foundation’s proposal. 


Steps to open account 


Florida lawyers may take the following steps to participate in the Interest on 
Trust Accounts Program. Form letters for compliance with these suggested 
procedures appear elsewhere in this special issue. 


Converting existing accounts 

e Notify your bank or savings and loan association and request that your trust 
account be converted into a NOW account. This action should not require the 
creation of a new account number or checkbook. 

e Inform your financial institution that the use of NOW trust accounts to 
implement the interest on trust funds program has been authorized by an October 
15, 1981, opinion letter by the general counsel of the Federal Reserve System—a 
copy of which appears in this issue. : 

e Advise your financial institution to pay the interest earned from that NOW 
account (net of customary service charges or fees), at least quarterly, to The 
-Florida Bar Foundation, Inc., c/o The Florida Bar Center, Tallahassee, Florida 
32301-8226. Note that such remittances may be made either by bank check via 
United States mail or through the clearing/correspondent banking network 
directly to the Foundation’s account in the Barnett Bank of Tallahassee (Account 
#0100167668; Bank I.D. 063105683). 

e Request that each interest remittance sent to the Foundation reflect the 
lawyer/law firm in whose name the money was sent and the rate of interest 
applicable to that payment. 

e Request that, with each interest remittance sent to the Foundation, you also be 
advised of the amount paid to the Foundation, the applicable interest rate and the 
average account balance during the time period for which the report was made. 

e Advise your ‘financial institution that The Florida Bar Foundation’s tax 
identification number is 59-1004604 and that the interest so earned should be 
reported as Foundation income. 

e Request that a duplicate of the IRS Form 1099 sent to the Foundation be 
provided to your law firm. 

e Upon the establishment of your NOW account, advise The Florida Bar 
Foundation on your firm’s stationery as to the full name of your participating fi- 
nancial institution and the extent of your firm’s involvement in this program (e.z., 
all letterhead attorneys or otherwise). The implementation commission intends to 
publicize the names of all participating law firms and financial institutions; further, 
The Florida Bar Foundation has amended its charter to provide that every lawyer 
participant shall become a member of the Foundation. A letterhead notice with 
appropriate annotations should allow for an accurate list of law firm participants 
and provide a provisional membership roster for Foundation followup. 


Establishing a new NOW account 

e If a new account is needed, execute the signature cards necessary to open a 
NOW account. 

e Upon opening your NOW account and receipt of your checkbook, execute a 
check from your existing trust account to that NOW account in the amount of your 
existing trust account balance as of the close of business on that day. All ledgers, 
records and supporting documentation from the old trust account will remain 
intact, and when the outstanding checks from that account clear, it will zero out. 

e Observe all other appropriate bank orientation and notice provisions noted 
above for conversion of an existing account. 
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opponents and friends, as descrived belew. 
But first, a note of frustrated fatalism is 
clearly in order. 


If we have failed in any constitutional or 
tax sense to resolve the obstacles to imple- 
mentation, and we do not believe that we 
have, it appears to us that we have done 
our best and should end our labors here. 
Thus, if we are further forestalled from 
advancing the public good through the pro- 
gram outlined below, it seems to us that the 
program will simply have to be written off 
as one of those good ideas whose time has 
not yet come. Gur decision today, subject 
only to any technical difficulties properly 
and promptly brought to our attention, is 
our last endeavor in this field. 


II 

Two dominating considerations shape our 
implementation methodology. First, we ac- 
knowledge that the banking laws in Florida 
today are not what they were in 1978, and 
that the changes are sufficiently profound 
as to warrant reconsideration of the origi- 
nal plan. Second, the public and institu- 
tional responses we have received under- 
score what we earlier knew in approving a 
voluntary plan; namely, that Florida is not 
wholly like the provinces and countries 
which have implemented trust account in- 
terest programs in the homogeneity of its 
banking institutions,” in the centralization 
of its attorney populace, or in the forms of 
governmental control exercised over its le- 
gal profession." 

In addition to these matters, a new con- 
sideration which affects the program in 
light of the Foundation’s request that we 
make it make it mandatory is the Supreme 
Court’s 1980 decision in Webb’s Fabulous 
Pharmacies, Inc. v. Beckwith. That consid- 
eration is whether the earnings on clients’ 
funds are “property” of the clients which 
constitutionally cannot be taken from them 
without compensation. The dictates of the 
fifth and fourteenth amendments to the 
United States Constitution, as articulated in 
Webb's, obviously cannot be ignored in 
framing any program involving a state-di- 
rected use of income generated on private 
funds. 


Ill 
Taking all factors into account, we adopt 
these concepts for a voluntary program de- 
signed to generate interest on lawyers’ 
trust accounts, effective as of September 1 
unless modified by intervening order the 
Court: 


(1) We now reaffirm the goals of our 
1978 program, including the payment of 
interest under the program to the Florida 
Bar Foundation, Inc., and we reaffirm our 
commitment to their accomplishment with 
all possible speed. 

(2) We now reaffirm our initial decision 
that interest be made available under the 
program only on a voluntary basis—that is, 


10. The notion of generating interest on law- 
yers’ trust accounts in Florida began in 1971. 
In re Interest on Trust Accounts, 356 So.2d 799, 
800 (Fla.1978). 


11. Disagreement with the general wisdom of 
improving the administration of justice with 


the earnings on clients’ funds, which runs 
through many of the adverse filings, has al- 
ready been considered and resolved in our 1978 
decision. Id. at 805-07. We refuse the invita- 
tion to turn back. 


12. 356 So.2d at 807 n.44. 


13. Id. at 803-04 nn.28-30. 
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on the basis of willing participation by at- 
torneys and law firms, whether proprietor- 
ships, partnerships, or professional corpora- 
tions. 

(3) We accede to the concerns of IRS 
with regard to a possible erosion of the 
“assignment of income” doctrine, and we 
direct the application of this program to all 
clients of electing, participating attorneys 
or firms whose funds on deposit are either 
nominal in amount or to be held for a short 
period of time." 

(4) We reaffirm these cardinal principles 
concerning clients’ funds held in trust 
accounts by attorneys and firms who elect 
NOT to participate in the program: 

(a) no earnings from the funds may be 
made available to the attorneys or firms; 


(b) upon request of a client, earnings 
may be made available to the client when- 
ever possible on deposited funds which are 
neither nominal in amount nor to be held 
for a short period of time; "© provided how- 
ever, inasmuch as traditional attorney- 
client relationships do not compel attorneys 
either to invest clients’ funds or to advise 
clients to make their funds productive, no 
charge of ethical impropriety or other 
breach of professional conduct shall attend 
a failure to invest or to advise of the possi- 
bility of investing clients’ funds of whatev- 
er amount or duration held; '” 


(c) clients’ funds which are nominal in 
amount or to be held for a short period of 
time, and for which individual income gen- 
eration and allocation is not arranged with 
a financial institution, must be retained in a 
non-interest bearing, demand trust account; 
and 


(d) the determination of whether a 
client’s funds are nominal in amount or to 
be held for a short period of time rests 
exclusively in the sound judgment of each 
attorney or law firm, just as it has from 
time immemorial, and no charge of ethical 
impropriety or other breach of professional 
conduct shall attend an attorney’s exercise 
of judgment in that regard. 


(5) We reaffirm these principles concern- 
ing clients’ funds which are held by attor- 
neys and firms who elect TO participate in 
the program: 

(a) no earnings from the funds may be 
made available to the attorneys or firms; 

(b) upon request of a client, earnings 
may be made available to the client when- 
ever possible on deposited funds which are 
neither nominal in amount nor to be held 
for a short period of time; provided how- 
ever, inasmuch as traditional attorney- 
client relationships do not compel attorneys 
either to invest clients’ funds or to advise 
clients to make their funds productive, no 
charge of ethical impropriety or other 
breach of professional conduct shall attend 
a failure to invest or to advise of the possi- 


134 THE FLORIDA BAR JOURNAL/FEBRUARY 1982 


bility of investing clients’ funds of whatev- 

er amount or duration held; 

(c) clients’ funds which are nominal in 
amount or to be held for a short period of 
time shall be retained in an interest bearing 
checking or savings trust account, with the 
interest (net of any service charges or fees) 
made payable to the Florida Bar Founda- 
tion, Inc., and 

(d) the determination of whether a 
clients’ funds are nominal in amount or to 
be held for a short period of time rests 
exclusively in the sound judgment of each 
attorney or law firm, and no charge of 
ethical impropriety or other breach of pro- 
fessional conduct shall attend an attorney’s 
exercise of judgment in that regard. 

14. We have knowingly added the words “to 
be” as part of the temporal standard, rather 
than continue the former standard of time 
shortness in fact. The significance lies in al- 
lowing attorneys to test for shortness when the 
funds are received, and not require a hindsight 
reexamination based on duration in fact. We 
cannot require attorneys to be seers, and we 
see no value in allowing the program or any 
attormey to be jeopardized by an ex post facto 
audit. 


15. 356 So.2d at 800-01. 
16. Id. at 802 n.20. 


17. Of course, a failure to comply with a client's 
investment directives may give rise to a legal 
liability for damages. 


18. See note 17, above. 
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(6) We reject the Foundation’s proposals 
for mediating claims against attorneys.'® 


(7) We note and approve the Bar's with- 
drawal of its proposed addition of a new 
paragraph (f) to Integration Rule 11.02(4).” 

(8) We remove as unnecessary under cur- 
rent banking laws those provisions of our 
original program which were designed to 
assure the immediate availability of clients’ 
funds held at interest.?! 


(9) We remove the notice requirement 
provisions of our original program.” 


(10) We now reaffirm the general, gov- 
erning principles for implementation of a 
trust account program which are set forth 
in paragraphs 1 through 5 of section VIII of 
our original opinion. 


IV 

We envision extensive participation by 
lawyers and law firms in this voluntary 
program. We have deliberately made the 
program simple and inexpensive by: (i) 
omitting any burdensome or costly account- 
ing and record-keeping requirements; (ii) 
approving and continuing traditional attor- 
ney-client relationships and responsibilities; 
(iii) approving and continuing existing prac- 
tical and ethical procedures concerning ei- 
ther the investments of clients’ funds or 
investment advice, including the abolition 
of any requirement that clients be notified 
of the program; and (iv) providing that the 
Foundation shall absorb any financial insti- 
tution’s special charges or fees for partici- 
pation in the program, by directing that 
interest payments shall be net of such 
charges and fees. 


With respect to constitutional concerns 


= 


regarding the program, we see none that 
bars implementation. There are many dis- 
tinguishing features between the program 
today implemented for the generation of 
interest on lawyers’ trust accounts, and the 
legal requirements of state law which led 
the United States Supreme Court to invoke 
the fifth amendment “taking” clause for 
the protection of private property in its 
Webb's decision. The most relevant distinc- 
tion, plainly, is the fact that no client is 
compelled to part with “property” by rea- 
son of a state directive, since the program 
creates income where there had been none 
before, and the income thus created would 
never benefit the client under any set of 
circumstances. We know from Webb’s, 101 
S.Ct. at 450, that 


([p]roperty interests ... are not created 
by the constitution. Rather, they are cre- 
ated and their dimensions are defined by 
existing rules or understandings that 
stem from an independent source such as 
state law.... 


19. The rejected proposal was reproduced as 
new paragraphs (vii) and (viii) to Integration 
Rule 11.02(4)(d) in In the Matter of Interest on 
Trust Accounts, 396 So.2d 719, 722 (Fla.1981). 


20. This proposal was also reproduced in the 
Court's opinion soliciting commentary. Id. 


21. Fla. Bar Integr.Rule, art. XI, Rule 11.- 


22. Fla. Bar Integr.Rule, art. XI, Rule 11.- 
02(4)(d)(vii). 


23. Those principles, as they appear in 356 
So.2d at 807, are: 

1. Implementation will be effected 
through the Integration Rule rather than 
through by-laws alone; 

2. Interest earned on trust accounts will 
be remitted to the Foundation rather than the 
Bar, at least quarterly, for distribution among 
the agencies which will provide approved 
services; 

3. Clients’ trust funds may be invested in 
savings accounts of qualified financial insti- 
tutions, but not in U. S. government or other 
securities; 

4. No filing of any sort with the Bar will 
be required other than a certificate of annual 
compliance with minimum trust account pro- 
cedures, and no accounting and record-keep- 
ing requirements shall be imposed on plan 
Participants other than those minimum re- 
quirements expressed in the new rules; 

5. In lieu of special name designations for 
attorney trust accounts, all accounts in which 
clients’ funds are deposited will, as they are 
now, simply be _ identified as “trust 
accounts.” 

To avoid unforeseeable problems of rigidity, we 
authorize the Foundation to approve periodic 
remittances less frequently than quarterly from 
any participating financial institution which 
cannot feasibly, in accordance with its standard 
banking and accounting practices, remit inter- 
est payments to the Foundation at least quar- 
terly. 
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It follows that no client has a “property 
interest,” in the constitutional sense, which 
is being taken from him by this program. 
Of course, another vast difference from 
Webb’s is the voluntary nature of this pro- 
‘gram, for the program today approved is 
not abusive of the rights, interests or funds 
of clients. It is volitional not only from the 
perspective of attorneys but, in the most 
practical sense, from the will of clients, for 
no attorney or firm will participate in the 
program in the face of a strenuous objec- 


tion from its clients. Nor should Florida 
attorneys jeopardize clients or client rela- 
tions by dogmatically insisting on participa- 
tion in the program in the face of an- 
nounced opposition of a serious nature. We 
doubt that client concerns will prohibit 
broad participation in the program, how- 
ever, since only clients with nominal funds 
or those to be held for short durations— 
that is, clients who cannot themselves bene- 
fit from investing—are in effect providing 
the pooled income source. In this sense of 
client acquiescence to program participa- 
tion, any argument based on the “taking” 
aspect of Webb's is attenuated beyond tena- 
bility. 

We reiterate that notification to clients 
whose funds are nominal in amount or to be 
held for a short period of time is unneces- 
sary for those attorneys and firms who 
choose to participate in the program. That 
is not to suggest that many will not want to 
notify their clients of their participation in 
the program in some fashion. Plainly, 
there is no impropriety in an attorney or 
firm advising all clients of their willingness 
to advance the administration of justice in 
Florida beyond their individual abilities and 
in conjunction with other public-spirited 
members of their profession. But partici- 
pation in the program will involve no more 
than an affirmative desire to participate, 
coupled with the attorney’s or firm’s com- 
munication of that desire to an authorized 
financial institution. That communique 
should contain only an expression of the 
attorney's or firm’s desire to participate in 
the program and, if the institution has not 
already received appropriate notification, 
advice regarding IRS’ approval of the taxa- 


bility of earned interest or dividends to the 
Foundation.* 


We urge the Bar to encourage participa- 
tion in this program, and in furtherance of 
that end to assist Florida financial institu- 
tions and Florida attorneys with as much 
information and aid as may be necessary to 
establish and maintain simple and inexpen- 
sive compliance procedures. The foremost 
objective of our 1978 program was to en- 
hance the capability of the legal profession 
to deliver legal services to the poor.* The 
broad delivery of legal services has long 
been a cherished commitment of this 
Court.* At a time in this nation when 
existing governmental resources for this 
purpose are drastically threatened,” our re- 
visitation to this program provides a propi- 
tious occasion to reemphasize our commit- 
ment and to revalidate our methodology. 


We urge all Florida lawyers who are able 
to participate in the program to do so. We 
trust they will follow the example of the 
Foundation’s leaders, whose perseverance 
and patience has marked the road toward 
an expanded access to justice throughout 
our state.* 


The following, revised provisions of Rule 
11.04(d) are hereby adopted, effective on 


24. IRS approval is anticipated promptly upon 
our readoption of this program. The Bar and 
the Foundation can promptly communicate the 
details of approval, together with the Founda- 
tion’s tax identification number, to Florida as- 
sociations representing appropriate financial 
institutions. 

25. 356 So.2d at 811. 


26. Our most recent exhortation on the subject 


ABA Task Force 


In response to a number of requests, 
the American Bar Association has 
recently formed a Staff Task Force on 
Interest on Client Trust Funds. The 
ABA, at the present time, does not 
have a policy on this issue but its data 


base on the subject continues to grow. 


Many jurisdictions believe that 
interest earned on funds nominal in 
amount, or held for a short time, and 
which otherwise would be lost to 
financial institutions, should be 
devoted to programs furthering the 
administration of justice. Other 
jurisdictions, however, have 
expressed concerns that such use of 
interest for public service programs 
may be difficult to reconcile with the 
fiduciary obligations of a lawyer with 
respect to such funds. 


Members of the ABA Task Force 
would be pleased to share additional 
information (papers, committee 
reports, journal articles and 
discussions of other plans being 
developed or reviewed), and to report 
further with respect to its activities 
and conclusions. 


Those with specific questions 
should contact the persons listed 
below. As would The Florida Bar, 
these individuals would appreciate 
being apprised of developments in 
your state or local bar association. 


Pamela J. Arnold, Staff Director, 
Section of Taxation (202)331-2230 


Peter R. Bonavich, Director, Legal 
Services Group (312)947-3683° 


Alan E. Kurland, Director, Division of 
Bar Services (312)621-9285 


Susan M. Snyder, Assistant Staff 
Director, Office of Resource 
Development (312)621-9472 


Katherine McG. Sullivan, Director, 
Public Services Group (202)331-2278 


John J. Sweeney, Staff Director, Bar 
Services (312)621-9287 


Robert S. Wells, Research Counsel, 
National Center for Professional 
Responsibility (312) 621-9255 
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appears in The Florida Bar v. Furman, 376 
So.2d 378, 381-82 (Fla.1979). 


27. For example, continued funding for the Le- 
gal Services Corporation is a matter of intense 
debate in Washington, D. C. 


28. A special note of appreciation is in order for 
the efforts of Henry Zapruder, of the Wash- 
ington law firm of Cohen and Uretz, whose 
skill and diligence as tax counsel to the Foun- 
dation has proved invaluable to the Founda- 
tion, to the Court, and to the citizens of Florida. 
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September 1, 1981, unless modified by inter- 
vening order of this Court. 


It is so ordered. 


SUNDBERG, C. J., and OVERTON, AL- 
DERMAN and McDONALD, JJ., concur. 


BOYD, J., dissents with an opinion. 
ADKINS, J., dissents. 
I tion Rule 11.02(4 


(strike-throughs indicate deleted material; 
underscoring indicates added material.) 
(d) Interest-bearing Trust Savings 

Accounts. A member of The Florida Bar 
who elects to create or maintain an _inter- 
est-bearing trust a-trust-savings account for 
clients’ funds which are nominal in amount 
or tobe held for a short period of time shall 
comply with the following provisions: 

(i) A-trust—savings An interest-bearing 
trust account may be established with any 
bank or savings and loan association autho- 
rized by federal or state law to do business 
in Florida and insured by the Federal De- 
posit Insurance Corporation or the Federal 
Savings and Loan Insurance Corporation. 
Funds _in each interest-bearing trust 
account shall be subject to withdrawal upon 
request and without delay. 


mat ho + af shin b + 

th 

+45 


[402 So.2d 398] 


(ii) &}) The rate of interest payable on 
any interest-bearing trust savings account 
shall not be less than the rate paid by the 
depository institution to regular, non-attor- 
ney savings depositors. Higher rates of- 
fered by the institution to customers whose 
deposits exceed certain time or quantity 
minima, such as those offered in the form 
of certificates of deposit, may be obtained 
by a lawyer or iaw firm on some or all of 
deposited funds so long as there is no im- 
pairment of the right to withdraw or trans- 


fer principal immediately. (exeept—as 


(iii) &4) Lawyers or law firms electing to 
deposit client funds in a trust savings 
account shall direct the depository institu- 
tion: 

(A) to remit interest or dividends, as the 
case may be, on the average monthly bal- 
ance in the account, at least quarterly, to 
the Florida Bar Foundation, Inc.; 


(B) to transmit with each remittance to 
the Foundation a statement showing the 
name of the lawyer or law firm for whom 
the remittance is sent and the rate of inter- 
est applied; and 

(C) to transmit to the depositing lawyer 
or law firm at the same time a report 
showing the amount paid to the Founda- 
tion, the rate of interest applied, and the 
average account balance for each month of 
the period for which fhe report is made.; 
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[402 So.2d 399] 
BOYD, Justice, dissenting. 


I concurred in the opinion of the Court 
when we originally decided to attempt to 
fund the Florida Bar Foundation with in- 
terest earned on lawyers’ trust accounts. 


lawyer 
ior’ ifieati 3 Florida Bar 
an amount of money nesossary to 
important -NetieetoChents 
Court that—all funds of a—chent 
Foundation that upen the expiration of the 
tien. are tebe held for relatively: short periods of 
ided-i f ‘ 3 
trust checking on whieh 
full a : 
the Beard may 
money_whieh-may Linder mew the 
Florida new 
. 
the—roquiremente—of. hti}_above, tothe 
est-bearing—trust checking account 
ble for the receipt of trust savings funds at 


In re Interest on Trust Accounts, 356 So.2d 
799 (Fla.1978). In view of the difficulties 
that have delayed the implementation of 
the program, however, I have approached 
the instant rule-amendment proceeding 
with an open mind on the question whether 
“to implement this concept,” to study it 
further, “or to scrap it.” Opinion of the 
Court at 8. While the objective sought to 
be achieved by the plan—the funding of the 
Florida Bar Foundation—is highly com- 
mendable, the serious unresolved problems 
brought to our attention by the many mem- 
bers of the Bar who participated in this 
proceeding compel me to withhold my ap- 
proval. 


Unlike the majority, I find that a signifi- 
cant number of the responses we received 
did raise questions about the “assignment 
of income” problem. While not discussing 
the problem in the technical language of 
the tax practitioner, many lawyers ex- 
pressed a strong, common-sense feeling that 
income earned from the investment of trust 
funds simply must be deemed in the first 
instance to be the property of the owners of 
the funds. Some lawyers expressed con- 
cern that the Internal Revenue Service will 
treat such income as taxable to the owners. 
Without a requirement for notice to clients 
of the investment of their funds, some at- 
torneys are worried that such clients may 


be charged income they never knew they 
received. 


The majority opinion discusses the resolu- 
tion of the problems of income assignment 
and taxability without documenting the 
statements made regarding the approval or 
assurances of the Internal Revenue Service. 
Unless we receive a definitive and binding 
ruling from the Service regarding the tax 
liability of the owners of trust funds, the 
attorneys entrusted with them, and the 
Foundation, it is unwise to implement the 
plan. 


The same ‘common-sense considerations 


that prompt concern on the question of who 
will be deemed to earn the income generat- 
ed by clients’ funds leads some members of 
our Bar to question whether the channeling 
of the income to the Foundation without 
the actual consent of the trust fund owners 
violates the Fifth Amendment ban on depri- 
vation of property without due process of 
law. I find merit to this argument.. 


The majority’s answer to the “taking” 
argument is inadequate. The Court says 
that the program creates income where 
there was none before, so no property is 
actually taken from the owners of the trust 
funds. But the majority also recognizes 
that when trust funds are kept in non-inter- 
est-bearing accounts, the beneficiaries are 
the depository banks. The point is that 
there is almost always income from proper- 
ly invested capital. If a lawyer keeps a 
client’s funds in an office safe or in a shoe 
box, there is no income. But once deposited 
with a financial institution, the money, 
within the limits of the applicable banking 
laws and regulations, is put to work earning 
income. If the depository institution pays 
no interest to the depositor, the institution 
benefits financially. But if interest is paid, 
the depositor receives income. The majori- 


ty acknowledges that it may now be possi- 


ble for a financial institution to provide 
interest allocation for multiple depositors in 
single trust accounts, even though the indi- 
vidual clients’ funds may be nominal in 
amount or to be held for a short period of 
time. Yet the Court still insists that to 
direct the income to the Foundation with- 
out notice to and consent of the owners 
does not affect their property interests. 
This is inconsistent. 


I also believe that the lack of a require- 
ment for actual notice to and consent of 
persons whose property will generate the 
income that is*to fund the plan will create a 
conflict of interest between the Foundation 
and owners of the affected trust funds. 
Many protesting members of the Bar have 


argued that the lack of notice will also 
adversely affect the public image of the 
legal profession in Florida. 
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The plan adopted by the Court today will 
put grave pressures on the attorney-client 
relationship. While it is recognized in a 
most general sense that lawyers should hold 
trust funds that are greater than nominal 
in amount or to be held for more than a 
short period of time in interest-bearing 
accounts, it is left to the unfettered and 
unguided discretion of attorneys to decide 
whether a particular client’s property meets 
these criteria. Despite the attempt to ex- 
onerate in advance a lawyer's decision on 
this matter that may eventually be shown 
not to have been in the client’s best inter- 
est, I predict that controversies and charges 
of ethical impropriety will arise from law- 
yers’ participation in the program. 

I am sympathetic to the goals of the 
Florida Bar Foundation, and would be will- 
ing to concur in the result of the majority 
opinion were it not for the serious problems 
I have just discussed. But at the same time 
I have been deeply affected by the commu- 
nications of protest we have received from 
many members of the Bar. I note in partic- 
ular the letter of Mr. Jay H. Beckerman, 
who writes in part: 

Any attorney or client who chooses ... 

to contribute to the Florida Bar Founda- 

tion, Inc., has been and should be free to 
do so. That foundation or any other 
form of a charity or eleemosynary entity 
or purpose should be required to attract 
donations on its merits, and not be en- 
riched by a funneling scheme with which 

the coerced donors do not agree and did 

not choose of their own free will. 


With the plan for charitable use of inter- 
est on lawyers’ trust accounts in its present 
posture, I must respectfully dissent. 


MATTER OF INTEREST ON TRUST ACCOUNTS 
Cite as, Fla. 372 So.2d 67 


MATTER OF INTEREST ON TRUST 
ACCOUNTS, a PETITION OF the 
FLORIDA BAR TO AMEND the CODE 
OF PROFESSIONAL RESPONSIBILI- 
TY AND the RULES GOVERNING the 
PRACTICE OF LAW. 


No. 51182. 
Supreme Court of Florida. 
May 24, 1979. 
Case of Original Jurisdiction. 


Robert L. Floyd, President, The Florida 
Bar, Miami, James A. Urban, President, 
The Florida Bar Foundation, Inc., Orlando, 
James C. Rinaman, Jr., Chairman, Florida 
Bar Integration Rule and Bylaws Commit- 
tee, Jacksonville, Norman A. Faulkner, 
Staff Counsel and David G. McGunegle, 
Asst. Staff Counsel, The Florida Bar, Talla- 
hassee and Melvin C. Morgenstern, Tax 
Counsel for The Florida Bar Foundation, 
Inc., Miami, for petitioner. 


Henry P. Trawick, Jr., Sarasota, and Rob-: 
ert M. Curtis of Saunders, Curtis, Ginestra 
& Gore, Fort Lauderdale, Response to Peti- 
tion For Amendment of Integration Rule. 


PER CURIAM. 


In March 1978, we amended the rules 
governing thé practice of law in this state 
“to authorize attorneys to invest trust 
funds held for clients in order to generate 
investment income for the benefit of public 
interest programs related to the legal pro- 
fession.”' To implement this new pro- 
gram, we directed the officers and directors 
of The Florida Bar Foundation to initiate 
the process of amending the Foundation’s 
charter and by-laws to accommodate its ex- 
panded responsibilities in receiving and dis- 
bursing the interest from attorneys’ trust 
savings accounts? We further directed 
that the charter amendment identify seven 
specific purposes for which Foundation 
trust account income could be used.* 
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In June 1978, The Florida Bar and the 
Foundation jointly filed proposed amend- 
ments for this Court’s approval which, in 
accordance with our directive, would have 
authorized the use of Foundation funds for 
the seven purposes enumerated in our opin- 
ion. Subsequent to the filing of the Foun- 
dation’s proposed charter amendments, 
however, the Internal Revenue Service 
made a preliminary determination that 
three of the seven proposed uses would be 
disapproved as being inappropriate for an 
organization exempt from federal income 
tax under section 501(c\3) of the Internal 
Revenue Code.‘ To avoid the risk of losing 


1. In re Interest on Trust Accounts, a Petition of 
The Florida Bar, 356 So.2d 799, 799 (Fla. 1978). 


2. Id. at 811. 


3. Id. 


4. 26 U.S.C. § 501(c)(3) (1976). Specifically, the 
Internal Revenue Service objected to provisions 


for the adequate delivery of legal services to all 
members of the public (as opposed to delivery 
only to the poor), for the augmentation of the 
clients’ security fund, and for the funding of a 
more expeditious and efficient grievance mech- 
anism. 
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its tax-exempt status, the Foundation has 
now proposed revised charter provisions 
containing only the four proposed uses of 
trust moneys which were not found objec- 
tionable by the Internal Revenue Service.* 

In addition to amendments which con- 


form the Foundation’s charter to our opin-- 


ion and preserve its tax-exempt status, the 
Bar has petitioned the Court (i) to amend 
the Integration Rule and by-laws to elimi- 
nate the requirement that annual trust 
accounting compliance certificates be pre- 
pared by a certified public accountant,§ and 
(ii) to conform the required notice to 
clients’ to the revised charter changes by 
deleting any reference to those uses of 
Foundation funds which have not yet been 
approved by the Internal Revenue Service. 


Both the Bar and the Foundation have 
indicated that the interests of the public 
and the legal profession are best served by 
implementing a modified program, using 
the funds generated by trust savings 
accounts for those purposes which have 
thus far been approved. We agree. Tem- 
porary elimination of three proposed uses, 
pending approval of all seven by the Inter- 
nal Revenue Service, will not diminish the 
validity or the value of the program for the 
benefit of the public. We therefore ap- 
prove the amendments submitted by the 
Foundation for filing with the secretary of 
state, and we adopt a revised charter and 
by-laws in the form set forth at the end of 
this opinion. 

The petition to amend the Integration 
Rule and by-laws of The Florida Bar is 
granted, and the following amendments are 
hereby adopted: 


(1) The second sentence of Integration 
Rule, article XI, Rule 11.02(4)(c) is amended 
to read (strike-throughs indicate deletions): 

The minimum procedure shall require rec- 

onciliation of trust account balances at 

periodic intervals and the annual filing of 

a certificate reflecting compliance with 

minimum record keeping and procedural 

shall be 

ised. 
(2) Subsection (D) of the by-laws imple- 

menting Florida Bar Integration Rule, arti- 
cle XI, Rule 11.02(4\(c) is amended by delet- 
ing paragraph 3 in its entirety. 

(3) The third paragraph of the “Impor- 
tant Notice to Clients” contained in Florida 
Bar Integration Rule, article XI, Rule 11.- 
02(4XdXvii) is amended to read (strike- 
throughs indicate deletions and underscor- 
ing indicates additions): 

The goals of the Court’s program are to 
improve the administration of justice in 
this state; and to expand the delivery of 
legal services to the poor generalpublie, 
to-reim- 
result-of 
FOFS. 


It is so ordered. 


ENGLAND, C. J., and ADKINS, BOYD, 
OVERTON, SUNDBERG, HATCHETT and 
ALDERMAN, JJ., concur. 


ARTICLE I 
NAME 

The name of this corporation shall be: 
The Florida Bar Foundation, Inc. For con- 
venience it is herein called the corporation 
or the foundation. The principal office and 
place of business shall be at Tallahassee, 
Florida, until otherwise established and or- 
dered by the Board of Directors. The busi- 
ness of this corporation shall be carried on 
at Tallahassee, Florida, and at such other 
places as may from time to time be autho- 
rized by the Board of Directors. 


5. The Foundation has advised the Court that it 
intends to pursue authorization for the remain- 
ing three purposes through the administrative 
channels of the Internal Revenue Service. 


6. Fla.Bar Integr.Rule, art. XI, Rule 11.02(4)(c). 
See also by-laws implementing Integration Rule 
11.02(4)(c), subsection (D)(3). 


7. Fla.Bar Integr.Rule, art. XI, Rule 11.- 
02(4)(d)( vii). 
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ARTICLE II 


PURPOSES AND POWERS 


2.1 Purposes. The foundation shall be 
operated exclusively for charitable, scientif- 
ic, literary and/or educational purposes as 
nal Rev 19 i 
provisions of any subsequent federal tax 
law (“Code”) including but not limited to 
the following particular purposes: 

(a) The improvement of the administra- 
tion of justice and the elevation of judicial 
standards. 


(b) The promotion of the study of law 
and research in the law, the diffusion of 
legal knowledge and the continuing legal 
education of lawyers. 


(c) The publication and the distribution 
of works on legal subjects. 


(d) The improvement of relations be- 
tween members of the Bar, the judiciary 
and the public. 


(e) The fostering of suitable standards of 
legal education and of admission to the Bar, 
and the furnishing of funds for making 
grants and loans to qualifiec and worthy 
persons for the study of law. 


(f) The aiding of members of The Florida 
Bar who shall be in great need of assistance 
because of illness, misfortune or advanced 
age. 


(g) The promotion of the preservation of 
the American constitutional form of 
government. Provided, however, that no 
part of the assets or net earnings of the 
foundation (including such assets or net 


Savings Account Program described in Ar- 
ticle 2.3 below) shall inure to the benefit of 
any private eharity shareholder or individu- 
al; and further provided that the founda- 
tion shall not carry on propaganda, or other- 
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wise attempt to influence legislation, and 
shall not participate in or intervene in (in- 
cluding the publication or distribution of 
statements), any political campaign on be- 
half of any candidate for public - 


(4) For such other programs for the bene- 
ublic ifical vi 
from time to time by the Supreme Court of 
rida for exclusiv: i 
specificall 
tivities ma: n 
jon or b vi- 
sion of funds by the foundation to The 

lori or Flori i i 

2.2 Restrictions. 
ti 
of the Code and/or subject to the taxes 
Code: 

(a) The corporation shall distribute its in- 
come for each taxable year at such time and 
in such manner as not to become subject to 
the tax on undistributed income imposed by 
Section 4942 of the Code, or corresponding 


provisions of any subsequent federal tax 
laws. 


(b) The corporation shall not engage in 
any act of self-dealing as defined in Section 
4941(d) of the Code, or corresponding provi- 
sions of any subsequent federal tax law. 


(c) The corporation shall not retain any 
excess business holdings as defined in Sec- 
tion 4943(c) of the Code, or corresponding 
provisions of any subsequent federal tax 
laws. 


(d) The corporation shall not make any 
investments in such manner as to subject it 
to tax under Section 4944 of the Code, or 
corresponding provisions of any subsequent 
federal tax laws. 
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(e) The corporation shall not make any 
taxable expenditures as defined in Section 
4945(d) of the Code, or corresponding provi- 
sions of any subsequent federal tax laws. 


2.3 Gifts. The foundation may receive, 
by gift, bequest, devise, or in any other 
manner, money, assistance, and any other 
form of contribution, whether of real, per- 
sonal, or mixed property, from any person, 
firm or corporation to be used in the fur- 
therance of the purposes of the foundation; 
provided, however, that gifts shall be sub- 
ject to acceptance by the board of directors 
as required by the bylaws. The foundation 
may also receive all funds generated by the 


purposes, the assets and earnings of the 
i (i | ji I li it t 
nose or earnings derived rom tne 
sively public purposes: 
(2) To provide student loans; 
(3) . th t ti f j 
tice;_and 
| 


n rder of the Suprem 
ida (I “Matter of I 
rust Accounts et seq.” h 


be amended from time to time. 


2.4 Offices and Employees. The foun- 
dation may establish one or more offices 
and employ such agents, employees and 
clerical force as may be deemed necessary 
or proper to conduct and carry on the work 
of the foundation, and it may pay a reason- 
able compensation for the services of such 
persons. 


2.5 Powers: General. The foundation 
may contract and be contracted with, sue 
and be sued, invest and reinvest the funds 
of the foundation, and do all acts and things 
requisite, necessary, proper, or desirable to 
carry out and further the purposes for 
which the foundation is formed. 

26 Powers: Trust Account Savings Pro- 

Wi iviti 


wers of the foundation in mana: 
ministering the T vi 


Program. 


ARTICLE III 


MEMBERS 


3.1 Qualification. Each member of the 
foundation shall be a member of The Flori- 
da Bar who is interested in the purposes of 
the foundation. 


3.2 Admission. Members shall be select- 
ed by the directors in the manner deter- 
mined by the bylaws and shall be admitted 
to membership upon making contributions 
to the foundation in the amounts required 
by the bylaws. 


3.3 Classes; Terms. Classes of member- 
ship and the terms of membership of mem- 
bers shall be determined by the bylaws. 


3.4 Rights. Each member shall be enti- 
tled to one vote at meetings of the founda- 
tion, but no member of the foundation shall 
have any vested right, privilege or interest 
of, in or to the assets, functions, affairs or 
franchise of the foundation, or any right, 
interest or privilege which may be transfer- 
able or inheritable or which shall continue if 
his membership ceases or while he is not in 
good standing. 

3.5 Termination. Membership shall be 
terminated in the manner provided by the 
bylaws for failure to make the contribu- 
tions required for maintenance of member- 
ship. If a member ceases to be a member 
of The Florida Bar his membership in the 
foundation shall be thereby terminated. A 
membership may be terminated for cause 
by concurrence of a majority of all directors 


of the foundation after due notice to the 
member and an opportunity to be heard. 

3.6 Meetings. Members shall meet an- 
nually at the time provided in the bylaws 
and special meetings may be called in the 
manner provided in the bylaws. 


ARTICLE IV 


TERM: DISSOLUTION 


This corporation shall have perpetual ex- 
istence. In the event of a dissolution of the 
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corporation, its assets, after payment of all 
debts and charges of the corporation, and 
expenses of dissolution, shall be distributed 
among all properly accredited schools of law 
within the State of Florida, organized and 
operating exclusively for charitable and/or 
educational purposes, no part of the net 
earnings of which inures to the benefit of 
any private shareholder, or individual, nor 
substantial part of the activities of which is 
carrying on propaganda, or otherwise at- 
tempting to influence legislation, and 
which does not participate in, or intervene 
in (including the publishing or distributing 
of statements) any political campaign on 
behalf of any candidate for public office. 


ARTICLE V 


The names and residences of the original 
subscribers hereto are as follows: 


NAME RESIDENCE 

Donald K. Carroll 1200 Greenleaf Bidg. 
Jacksonville, Florida 

J. Lance Lazonby Baird Office Bldg. 


Gainesville, Florida 


Supreme Court Bidg. 
Tallahassee, Florida 


Kenneth B. Sherouse, Jr. 


Wiliiam A. Gillen Citizens Bidg. 
Tampa, Florida 

J. Lewis Hall 121% E. Jefferson St. 
Tallahassee, Florida 

Sherwood Spencer 1924 Hollywood Blvd. 


Hollywood, Florida 
each of whom is—presently has been an 
officer or member of the Board of Gover- 
nors of The Florida Bar. 


(Names and residences of original foun- 
dation subscribers.) 


ARTICLE VI 


DIRECTORS 

6.1 Number. The affairs of the founda- 
tion shali be managed by a board of di- 
rectors consisting of 17 directors, 5 of whom 
shall be designated directors as set forth in 
ARTICLE 6.2 hereof and 12 of whom shall 
lec i i : 

CLE 6.3 hereof. 
6.2 Designated Directors. There shall 
be 5 designated directors who shall be: 

he Chief Justi the S 


6.3 Elected Directors. Elected directors 
of the foundation shall be elected at the 
annual meeting of the members in the man- 
ner provided by the bylaws. 


6.4 Term; Removal; Vacancies. The 
term of office of elected directors, their 
removal from office and the filling of the 
vacancies shall be determined by the by- 
laws. The 5 designated directors enumerat- 
ed in ARTICLE 6.2 above shall be directors 


of the foundation during their respective 
terms in office. 


6.5 Executive Committee. The affairs 
of the foundation may be managed by an 
executive committee between meetings of 
the board of directors. The executive 
committee shall consist of directors and 
shall be established in the manner and with 
the authority provided by the bylaws. 


ARTICLE VII 


OFFICERS 


7.1 Number. The affairs of the founda- 
tion shall be managed by a board of di- 
rectors and administered by a president, 
one or more vice presidents, a secretary, 
and a treasurer and such other officers as 
the board of directors shall deem desirable. 
Officers need not be directors or members 
of the foundation. A person may hold more 
than one office, except that the president 
and a vice president may not be secretary 
or an assistant secretary. 


7.2 Election. The officers shall be elect- 
ed by the board of directors at its first 
meeting following the annual meeting of 
the members, and they shall serve at the 
pleasure of the board of directors. 
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ARTICLE VIII 


The board of directors of this corporation 
shall make and adopt bylaws for the corpo- 
ration, and said board and its successors in 
office shall have power to alter, amend, and 
rescind such bylaws or to adopt new bylaws. 


ARTICLE IX 


DIRECTORS’ AND OFFICERS’ COM- 
PENSATION AND PROTECTION 


9.1 Compensation. A director of the 
foundation shall not receive compensation, 
directly or indirectly, for his services as a 
director. An officer of the foundation shall 
not receive compensation, directly or indi- 
rectly, for his services as an officer unless 
he is employed by the board of directors as 
a member of the administrative staff of the 
foundation. These prohibitions shall not 
preclude reimbursement of a director or 
officer for expenses or advances made for 
the foundation that are reasonable in char- 
acter and amount and approved for pay- 
ment in the manner provided by the bylaws. 


9.2 Indemnification. Every director 
and every officer of the foundation shall be 
indemnified by the foundation against all 
expenses and liabilities, including counsel 
fees, reasonably incurred by or imposed 
upon him in connection with any proceeding 
or any settlement of any proceeding to 
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Account Savings Program, the foundation 

essary to meet the reasonable working 

(b) R . fi t t j 

Throuzh ita Directors in the manner 

forth in ARTICLE VI hereof. ad 
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: 

we 

Florida (and his pl 

ure); 

or the President of Florida Legal Serv- ; 


which he may be a party or in which he 
may become involved by reason of his being 
or having been a director or officer of the 
foundation, whether or not he is a director 
or officer at the time such expenses are 
incurred, except when the director or offi- 
cer is adjudged guilty of willful misfea- 
sance or malfeasance in the performance of 
his duties; provided that in the event of a 
settlement before entry of judgment, the 
indemnification shall apply only when the 
board of directors approves such settlement 
and reimbursement as being for the best 
interest of the foundation. The foregoing 
right of indemnification shall be in addition 
to and not exclusive of all other rights to 
which such director or officer may be enti- 
tled. Appropriate liability insurance shall 
be provided for every officer, director and 

4 


ARTICLE X 
AMENDMENT 


10.3. Approval. An amendment adopted 
by the board of directors shall be presented 
to the Board of Governors of The Florida 
Bar for approval. 


10.4 Approval. An amendment adopted 
by the board of directors and approved by 
the Board of Governors of The Florida Bar 
shall be presented to the Supreme Court for 


approval in accordance with Article XII of 
the Integration Rule of The Florida Bar. 

10.5 Filing. An amendment so adopted 
and approved shall be filed with the secre- 
tary of state as provided by law. 


BYLAWS 


Article I 
MEMBERS 


1.1(¢) Ex Officio Members. The president, 
president-elect, executive director, members 
of the Board of Governors of The Florida 
Bar and members of the Supreme Court of 

i i i ice shall be 
ex officic members of the foundation. The 
term of an ex officio membership shall be- 
gin with the installation of the member in 
his office and shall terminate when he ceas- 
es to hold office. 


Article II 
DIRECTORS 


2.1 Number. The affairs of the founda- 
tion shall be managed by a board consisting 
of 42 17 directors 5 of whom shall be desig- 
nated directors pursuant to 6.2 of the Char- 
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ter and 12 of whom shall be members or life 
members of the foundation at the begin- 
ning of their terms of office. 


2.2 Election. Election of the 12 elected 
directors shall be conducted in the following 
manner: 


2.3 Term: The term of office for an elect- 
ed director shall begin with the date of his 
election and shall expire at the third annual 
meeting of members of the foundation fol- 
lowing his election. The term of a director 
elected to fill a vacancy shall expire at the 
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time of the expiration of the office being 
filled. director 


2.4 Removal. An elected director may be 
removed for cause at any time by concur- 
rence of a—majerity two-thirds of all 
directors of the foundation; provided, 
before he is removed against his consent, he 
shall be given an opportunity to be heard. 


2.7 tings of the board i- 
rectors shall be held at regular specified 
intervals as determined by a majority of the 
board of the =e but at least semi-an- 
nually. Ti lace shall be de 

rom ti a_majori f 


directors or the president. 


Article V 
FISCAL AGENTS 


The directors may employ one or more fis- 

vi to han- 
dle the of its program, 
the purchase and sale of securities and in- 
vestments under the supervision of the 
board of directors, and custody of all securi- 
ties and investments, and the keeping of 
corporate accounts and records whenever 
the funds of the corporation are sufficiently 
large to justify the same. 


Cite as, Fla. 356 So.2d 799 


In re INTEREST TRUST 
ACCOUNTS, A PETITION OF THE 
FLORIDA BAR to Amend the Code of 
Professional Responsibility and the 
Rules Governing the Practice of Law. 


No. 51182. 
Supreme Court of Florida. 
March 16, 1978. 


Case of Original Jurisdiction—The Flori- 
da Bar. 


Russell Troutman, President of The Flori- 
da Bar, Winter Park, William E. Sherman, 
Chairman of The Florida Bar Committee, 
DeLand, Leonard H. Gilbert, Chairman of 
The Florida Bar Integration Rule and By- 
law Committee, Tampa, and Norman A. 
Faulkner, Staff Counsel, Tallahassee, for 
The Florida Bar, for petitioner. 

Response to Petition by: 

Hermry P. Trawick, Jr., Sarasota, Russell 
E. Carlisle, Fort Lauderdale, and Robert L. 


Travis, Jr., Tallahassee, for Florida Legal 
Services, Inc., amicus curiae. 
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Earle W. Peterson, Jr. of McCune, Hiaa- 
sen, Crum, Ferris & Gardner, Fort Lauder- 
dale, C. Gary Williams of Ausley, McMullen, 
McGehee, Carothers & Proctor, Tallahassee, 
for Florida Bankers Association, amicus cu- 
riae. 


James H. Gilbert, Jr. of English, McCau- 
ghan & O’Bryan, Fort Lauderdale, and Rob- 
ert M. Curtis of Saunders, Curtis, Ginestra 
& Gore, Fort Lauderdale. 


ENGLAND, Justice. 


The Board of Governors of The Florida 
Bar, with the concurrence of the Board of 
Directors of the Florida Bar Foundation, 
Inc., has petitioned this Court requesting 
that we amend the rules governing the 
practice of law in Florida to authorize at- 
torneys to invest trust funds held for clients 
in order to generate investment income for 
the benefit of public interest programs re- 
lated to the legal profession.! So far as we 


1. Original jurisdiction vests in this Court pur- 
suant to Art. V, § 15, Fla.Const. 
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can determine, this request is the first of its 
kind in the United States, although the use 
of clients’ trust funds in the manner pro- 
posed has found acceptance in a number of 
other English-speaking jurisdictions. 

We approve the Board’s concept of autho- 
rizing interest-bearing trust accounts, un- 
der procedures and for uses more fully de- 
veloped below, and we commend the Bar 
for proposing this significant and innova- 
tive program to improve the administration 
of justice and to expand the capabilities for 
its delivery. 


I 

Beginning in 1971, the organized bar of 
Florida began a study of the possible use of 
interest on clients’ trust funds for public 
programs designed to improve the adminis- 
tration of justice. Extensive data was 
gathered from jurisdictions which have au- 
thorized like procedures, and periodic re- 
ports were developed both as to the feasibil- 
ity and desirability of a proposal of this 


at-each-of the following three annual meet 
ings-of members. 
reetors—may be held at suchtimeand-place 
10.1_Notice of Amendments. Notice of 
| the subject matter of a proposed amend- 
ment shall be included in the notice of the Po] 
adopting a proposed amendment or amend- 
f ments shall be approved by two-thirds of all 
| 


type in Florida. Activity on this project 
accelerated in 1976, and under the guidance 
of Bar president Ed Atkins, special commit- 
tee chairman William Sherman, Bar Foun- 
dation president Burton Young, and Foun- 
dation special committee chairman Julian 
Clarkson, specific recommendations took 
shape. In late 1976, the governing boards 
of the Bar and the Foundation formally 
approved the concept of allowing interest- 
bearing trust accounts, after which specific 
implementing amendments to the Integra- 
tion Rule, to the by-laws to the Rule, and to 
the Code of Professional Responsibility 
were presented to the Court. 


II 


The history of restrictions on the use of 
clients’ trust funds is highly relevant to our 
decision today, as is the experience of other 
countries in authorizing their use. As re- 
gards the former, regulation of attorney 
trust accounts in Florida dates back to an 
1828 act of the Legislative Council of the 
Territory of Florida? In 1936 this Court 
adopted the Canons of Professional Ethics 
of the American Bar Association, incorpo- 
rating the regulation of attorney trust 
accounts into the Court’s rules. After the 
regulatory structure of lawyers became for- 
malized by integration of the bar,‘ the con- 
trol of clients’ funds remained subject to 
scrutiny under Rule XI, Section 2 of the 
Integration Rule.’ In 1970 the Canons gave 
way to the present Code of Professional 
Responsibility,* which amplified the treat- 
ment of clients’ trust funds through Disci- 
plinary Rule 9-102. 


The thrust of these several regulatory 
measures, as well as advisory opinions on 
the subject offered by ethics committees of 
the American Bar Association and The 
Florida Bar,” was to assure that lawyers, as 


2. Entitled “An Act to prescribe the mode by 
which attorneys and counsellors at law may be 
admitted to practice in the Courts of the Terri- 
tory,” § 7 of that Act provided: 

“Be it further enacted that if any attorney 
collects money for his employers and refuses 
to pay it over on demand, he shall be stricken 
from the rolls and not allowed to practice 
within the territory until he shall pay over 
the money to his client or legal representa- 
tive and he shall be liable for suit for the 
same and subject to a penalty of ten percent 
for every month he detains the same after a 
demand regularly made.” 


3. In re Canons of Professional Ethics, 125 Fla. 
501, 506 (1936). ‘11. Dealing With Trust Prop- 
erty. Money of the client or other trust proper- 
ty coming into the possession of the lawyer 
should be reported promptly, and except with 
the client’s knowledge and consent should not 
be commingled with his private property or be 
used by him.” 


4. Petition of Florida State Bar Ass’n, 40 So.2d 
902 (Fla.1949). 


5. ‘‘Where money or other property has been 
entrusted to an attorney for a specific purpose, 
he must apply it to that purpose. He may not 
avail himself of a counterclaim or setoff for 
fees against any money or other property of his 
clients coming into his hands, and a refusal to 
account for and deliver over such money or 
property upon demand shall be deemed a con- 
version.” 


6. In re Integration Rule of the Florida Bar, 235 
So.2d 723 (Fla.1970). 


7. See, e. g., ABA Informal Opins. 545 (May 31, 


1962) and 991 (July 3, 1967); Fla.Bar Advisory 
Opins. 72-13 (May 9, 1972) and 76-30 (Sept. 
13, 1976). 
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“trustees”,® would neither misuse clients’ 
funds nor impede their prompt delivery to 
the client on demand. Since general ethical 
proscriptions against misuse have not al- 
ways been successful, we augmented those 
protections in 1966 by the creation of a 
Clients’ Security Fund designed to compen- 
sate clients who might lose money held in 
trust for them by Florida attorneys.® 


As the rules stand today, clients’ funds 
held by an attorney must be segregated 
into a clearly labeled “trust account” unless 
they are received for the payment of fees or 
for the reimbursement of costs for services 
already rendered. There is no inhibition, 
however, against an investment of clients’ 
funds in a special trust account pursuant to 
the provisions of a specific trust docu- 
ment.’ Clients’ funds are not subject to 
counterclaim or set-off for attorney’s fees,” 
and they must be available for prompt de- 
livery to the client upon request.!® 


To guarantee compliance with these man- 
dates, we recently amended trust account- 
ing procedures to require attorneys in Flori- 
da to maintain strict records of all trust 
account transactions and to preserve these 
records for at least six years,” to reconcile 
trust account balances on a quarterly ba- 
sis,5 and to furnish to the Bar an annual 
certificate of compliance with trust 
accounting procedures.’* A failure to com- 
ply with any of these requirements provides 
cause for the Bar to conduct an audit at the 
attorney’s expense,!? and any evidence of 
impropriety in the management of trust 
funds may, of course, lead to the initiation 
of disciplinary proceedings. 


Ill 


Absent any personal financial incentive 
to make clients’ funds productive, and faced 
with the complex and expensive accounting 
problems inherent both in the investment of 
these funds and in the apportionment of 
their earnings among individual clients, at- 
torneys have typically deposited clients’ 
funds in non-interest-bearing commercial 
bank checking accounts. Most attempts 
to devise a method whereby funds could be 
deposited in an interest-bearing account 
and, at the same time, be continuously 
available for prompt delivery to a client 
upon request, have run afoul of federal and 
state banking regulations which historically 
have barred the payment of any interest on 


8. “The very nature of the lawyer's business is 
that of trustee.” Petition of Florida State Bar 
Ass'n, 40 So.2d 902, 909 (Fla.1949). 


9. Fla.Bar Integr.Rule, art. XVII, adopted in In 
re Integration Rule of The Florida Bar, 186 
So.2d 781 (Fla.1966) (subsequently amended in 
In Matter of The Florida Bar, 237 So.2d 150 
(Fla.1970)), and Fla.Bar Integr.Rule By-laws, 
art. XVI. For a concise but thorough discus- 
sion of the origins and operation of the Clients’ 
Security Fund, see Atkins and Kane, Clients’ 
Security Fund Maintains Bar's Integrity, 44 Fla. 
B.J. 130 (March 1970). 


10. Fla.Bar Code Prof.Resp., DR 9-102(A), and 
Fla.Bar Integr.Rule, art. XI, Rule 11.02(4)(a). 
But see note 46 below, and accompanying text. 
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11. See by-laws implementing Integration Rule 
11.02(4)(c), subsection (A), as approved by this 
Court in In re Amendment to Integration Rule 
Article XI, 338 So.2d 1072 (Fla.1976). 


12. Fla.Bar Integr.Rule, art. XI, Rule 11.02(4). 
13. Fla.Bar Code Prof.Resp., DR 9-102(B)(4). 
14. Fila.Bar Integr.Rule, art. XI, Rule 11.02(4)(b). 


15. See by-laws implementing Integration Rule 
11.02(4)(c), subsection (D)(1). 


16. See Fla.Bar Integr.Rule, art. XI, Rule 11.- 
02(4(c), and by-laws implementing Integration 
Rule 11.02(4)(c), subsection (D)(2). Implemen- 
tation of the annual compliance certificate was 
deferred by the Court for one year, however. 
In re The Florida Bar, 346 So.2d 1033 (Fila. 
1977). 


17. Fia.Bar Integr.Rule, art. XI, Rule 11.02(4)(c). 
We are told that trust account abuse and ne- 
glect are the predominant causes of lawyer 
disciplinary proceedings. Our case law bears 
this out. Trust account difficulties were evi- 
dent in approximately 56% of all reported dis- 
ciplinary actions against Florida attorneys from 
Jan. 1, 1970, to Jan. 1, 1977. 


18. Clients’ deposits vary so widely in both 
amount and duration that it would be exceed- 
ingly difficult, if not impossible, to apportion 
the interest earned on a general account among 
the respective clients whose funds from time to 
time compose it. The establishment of sepa- 
rate accounts for each individual client would 
also be highly impractical. 
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funds held in commercial bank checking 
accounts or the immediate withdrawal of 
funds held in savings accounts. As a re- 
sult of these forces, banks have been the 
beneficiaries of a system which requires 
substantial sums of interest-free money to 
be deposited with them for significant peri- 
ods of time.” 


IV 


In several significant ways, recent 
changes and proposed modifications in U.S. 
banking practices, tracking earlier develop- 
ments in other English-speaking jurisdic- 
tions, have eroded the various practical and 
legal problems which to date have barred 
the generation of earnings on attorney 
trust accounts. Negotiable Order of With- 
drawal (NOW) accounts, which resemble 
checking accounts but permit the payment 
of interest at a rate slightly lower than that 
of ordinary savings accounts, have been ap- 
proved for operation in the New England 
states, and the Federal Reserve Board of 
Governors has recommended to Congress 
that such accounts be made available na- 
tionally.24_ Commercial banks now general- 
ly honor telephonic instructions for the 
transfer of funds from a savings account to 
a checking account of the same depositor,” 
and some commercial banks accept written 
or oral “standing instructions” from deposi- 
tors to the effect that savings account 
funds shall automatically be transferred 
into a checking account to meet overdrafts 
or other shortages. Some savings institu- 


19. 12 U.S.C. § 371la (1945) provides in pertinent 
part: 


“No member [of the Federal Reserve System] 
shall, directly or indirectly, by any device 
whatsoever, pay any interest on any deposit 
which is payable on demand .. “= 


See also 12 C.F.R. §§ 217.1(e)(2), 217.2-5 

(1977). 

§ 654.02, Fla.Stat. (1975) provides: 
“No savings bank or institution . 
shall be required to pay any deposit with 
such company until the depositor shall have 
first given it 60 days’ notice that he intends 
to require payment of such deposits.” 

See also § 656. 18(1), Fla.Stat. (1975) (prohibit- 


1976), approving this form of investment based 
on full disclosure. 


“21. See “Burns Eyes Interest on Bank Check- 
ing”, Tampa Tribune, March 11, 1977, at 20-A, 


tual savings banks on a nationwide basis. See 
Fed.Banking L.Rep. (CCH), No. 547, paragraph 
96,493, March 27, 1975. 


22. Withdrawal of savings deposits by tele- 
phone has been specifically permitted since the 
Federal Reserve Board of Governors withdrew 
its objections to such transactions in 1975. 
The Board noted that its policy against tele- 
phone withdrawal services, which had been in 
effect since 1936, was no longer necessary be- 
cause “security and record-keeping devices 
made possible by new technology 
will keep errors and unauthorized use to a 
minimum.” The change in policy was further 
explained as follows: 

“(c) The Board recognizes that the tele- 
phone has become an accepted medium for 
transmitting financial data and that the tele- 
phone merely provides the customer with an 
additional method of communicating instruc- 
tions regarding his account to his bank. In 
fact, numerous other depository institutions 
including nonmember commercial banks and 
savings and loan associations have for some 
time been permitted to offer telephone with- 
drawal services.” 

12 C.F.R. § 217.152 (1977). 

23. This information was determined in early 
1976 by telephone inquiries to appropriate offi- 
cers of the Barnett Banks of Jacksonville and 
Tallahassee, the Exchange National Bank of 
Tampa, and the Southeast First National Bank 
of Miami. The Board of Governors of the Fed- 
eral Reserve has now proposed a rule which 
would permit member banks to arrange with 
their depositors for the automatic transfer of 
funds from depositors’ savings accounts to 
their demand deposit (checking) accounts. 
Prop.Reg. § 217.5, 43 Fed.Reg. 5008 (1978). 


[356 So.2d 803] 


tions will now accept automatic transfer 
instructions to a non-affiliated commercial 
bank.* 


On the practical side, any technological 
difficulties attending the computation of 
account balances, charges, and earnings 
have long been resolved. Computers used 
in virtually all financial institutions have 
the capacity, and in fact are presently em- 
ployed, to compute average periodic account 
balances (daily, monthly, etc.) for a variety 
of purposes, such as determining service 


charges and calculating savings interest. 
The institutional capability to meet the 
needs of the Bar’s proposed program—to 
compute and pay interest on trust account 
balances—was documented by a close evalu- 
ation of the trust accounting system in 
Vancouver, British Columbia. 


Vv 


Interest is paid on attorney trust 
accounts in 17 jurisdictions around the 
world, and proposals to authorize such pay- 
ments are under consideration in at least 
two others.* In response to inquiries from 
The Florida Bar, persons associated with 
programs presently operating in some of 
these jurisdictions have reported over- 
whelmingly favorable experiences with the 
results achieved, while encountering virtu- 
ally no difficulty or expense in plan admin- 
istration.% 

As might be expected, specific plan fea- 
tures tend to vary somewhat among indi- 
vidual systems.” Nonetheless, the majority 


of programs have the following common 
elements: 


(1) interest to be earned on clients’ trust 
funds is computed by reference to a mini- 
mum or average balance in attorney trust 
accounts; 


(2) interest from these accounts is chan- 
neled directly to a foundation established 
by the legal community to receive and dis- 
burse the earnings; 


(3) earned income is allocated in part to 
pay claims arising from the loss or theft of 
clients’ funds, and in part for distribution 
among various legal programs designed to 
improve the administration of justice, such 
as legal aid, scholarships and research. 


The Canadian province of British Colum- 
bia, with a legal structure similar to our 
own,” has established an exemplary pro- 


24. In a recent interview appearing in the offi- 
cial publication of the Florida Bankers Associa- 
tion concerning the trend toward the establish- 
ment of savings and loan association checking 


Considering the interest on trust accounts concept? 


Tips for your Bar group 


Collect literature on the pro- 
gram. This special publication 
and the references cited within it 
should be all you will need to get 
started. 


Become knowledgeable about 
the program—the arguments in 
favor of and against it. 


Organize a small, diverse group 
of lawyers who are willing to 
commit a significant amount of 
pro bono time to creating the 
program. A state legal aid bar 
committee or existing bar foun- 
dation are likely candidates. 
Obtain pro bono commitment 
froma corporate law firm. Even 
though Florida and California 
have resolved virtually all of their 
tax and banking problems, you 
may need corporate counsel as- 
sistance on certain tax and bank- 
ing issues regarding your pro- 
gram. 

Obtain judicial support for the 
program. Prior to filing a trust 
account rule change petition 
with the court, through appro- 
priate and ethical bar association 
channels or procedures discuss 
possible judicial support for the 
program. If the program has to 
be approved by the legislature 
and does not require judicial 
approval, request an influential 
representative of the judicial 


system to testify in favor of the 
legislation before the applicable 
committees. 


Prepare a memorandum on the 
program. The memorandum 
should contain: an introduction 
to the program; a review of the 
program in other jurisdictions; 
the proposed structure and 
operation of the program in 
your state; the procedure for im- 
plementation; and a timetable. 


Obtain bar sponsorship and sup- 
port at the outset. Keep the gov- 
erning board informed and 
involved. Board of Governor 
approval in Florida and Cali- 
fornia were important to each 
program. 


Carefully consider whether pro- 
gram approval has to come from 
the legislature, the judiciary, or 
perhaps a combination. This is 
an important legal and strategy 
decision. Since the program is 
premised on the regulation of 
attorneys, determine which 
branch of government regulates 
the legal profession. The regula- 
tion of attorneys is usually de- 
termined by the state constitu- 
tion. In Florida, program 
approval was received from the 
Supreme Court. In California, 
program approval was received 
from the legislature. (Some Cali- 
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“commercial or demand banking accounts”) 
x and § 665.708, Fla.Stat. (1975) (the “Savings 
e Association Act”, permitting such associations ‘ 
to accept only such deposits and other 
2 accounts as “may be used for fixed, minimum, 
2 or indefinite periods of time of not less than 30 
4 20. Even small amounts received from a variety 
. of clients for varying periods can result in large 
‘< average monthly balances in attorney trust 
* accounts. Large short-term client deposits, or 
x modest deposits to be held for significant peri- 
ods, are usually invested by attorneys in an 
interest-bearing medium for the client's benefit. 
See Fla.Bar Advisory Opin. 76-30 (Sept. 13, 
: 1257 in December of 1975 but failed to win 
zi approval in the House, would have permitted 
i NOW accounts to be offered by commercial 
banks, savings and loan associations, and 


accounts, the president of one of the ten largest 

publicly held savings and loan organizations 

rejected the need for this innovation, stating: 
“Well, our customers can transfer money 
from their savings accounts to their checking 
accounts at their commercial banks through 
electronic funds transfer, or they will be able 
to do it very shortly, and this can be done 
quickly. We don’t need checking accounts 
for S & L’s on top of that. It just creates 
more paperwork.” 

The full interview is reported in 4 FLORIDA 

BANKER 19-21 (Sept. 1977). 


25. Int ing trust programs are 
currently operating in the Republic of South 
Africa, South West Africa, Rhodesia, the Aus- 
tralian states of Victoria, New South Wales, 
South Australia, Queensland, the Australian 
Capital Territory, and the Canadian provinces 
of Ontario, Alberta, Manitoba, New Brunswick, 
Prince Edward Island, Nova Scotia, Saskatche- 
wan, Quebec, and British Columbia. Similar 
Plans are under consideration in England and 
Newfoundland. 


26. The only unfavorable experience that has 
come to our attention is not attributable to the 
earnings concept, but rather reflects a defect in 
the client protection methodology. The Aus- 
tralian state of Victoria reports that a monu- 


mental ‘“‘defalcation” by one solicitor in 1975 
resulted in claims against the Solicitors’ Guar- 
antee Fund that totaled $8.5 million. Under 
the program all clients were required to be 
reimbursed, and as a consequence the fund was 
exhausted. It is noteworthy that, although sig- 
nificant amendments to the relevant statutory 
provisions are being contemplated to ensure 
against a recurrence of such drains on the fund, 
the earnings program there remains intact. 


27. For example, the African countries have 
adopted plans under which participation is op- 
tional, while Australian and Canadian pro- 
grams, some of which began as optional plans, 
are now uniformly mandatory. 


28. The legal profession in Canada has a volun- 
tary national bar association similar to the 
American Bar Association. Lawyers in British 
Columbia are part of an integrated bar (The 
Law Society of British Columbia), governed by 
a Board of Governors (The Benchers). A non- 
profit organization (the Law Foundation) was 
created independently of the Benchers to re- 
ceive interest earned on lawyers’ accounts. 
The intra-province structures parallel closely 
‘The Florida Bar, its Board of Governors, and 
the Florida Bar Foundation, Inc. 
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gram for collecting and using interest on 
clients’ funds. It began in 1970 when the 
newly-formed Law Foundation of British 
Columbia began receiving interest on law- 
yers’ trust accounts.% At a negotiated in- 
terest rate of 3%, the income produced in 
that first year of voluntary plan participa- 
tion was approximately $50,000. By 1972 
the plan was generating in excess of $250,- 
000 annually for the Law Foundation, and 
the initial concerns of lawyers and bankers 
regarding the feasibility of the program 
were dispelled. In November of that year 
participation in the plan was made manda- 
tory as to trust accounts with balances ex- 
ceeding $5,000.% Three years later the pro- 
gram was made mandatory for the full 
balance in all trust accounts maintained by 
province lawyers for the deposit of their 
clients’ funds. Interest income now totals 
over $2 million annually.*! 


No specific form of notification is re- 


fornia commentators believe 
that either governmental branch 
could have approved the 
program.) 

Decide whether the program’s 
interest funds are to go to the bar 
foundation or the bar associa- 
tion. 

Decide whether a funding for- 
mula for allocation of program 
funds is desired or if funds are to 
be allocated by the directors of 
the bar foundation (or associa- 
tion). 

Decide whether program is to 
be voluntary or mandatory. 
Even though Florida’s program 
is voluntary and California’s 
mandatory, a mandatory pro- 
gram was approved by both 
Bar’s Board of Governors. A 
mandatory program ensures 
greater revenues and obviates 
the voluntary program’s enlist- 
ment campaign for participating 
firms and attorneys. A voluntary 
program can always be used asa 
fallback position, if the man- 
datory program runs into op- 
position and is stalled. Later, if 
participants are not forthcoming, 
the voluntary program can per- 
haps be amended. 

Draft the legislation or court rule 
and any corresponding ethical 
standards. Florida’s Integration 


Rule and California’s legislation 
can be used as models. 


Make certain program legislation 
or court rule will meet IRS and 
state tax approval. The Florida 
program has already received 
IRS approval. California will 
submit its legislation to the IRS 
for approval. 


Try to obtain the support of 
financial institutions. You may 
receive some opposition from 
the financial institutions’ associ- 
ations. Florida’s program did; 
California’s did not. Their posi- 
tion is totally self-serving 
because they have historically 
received significant amounts of 
interest-free money for years. 
Some financial institutions or 
associations may be neutralized 
or even supportive if the pro- 
gram is backed by sympathetic 
and influential general counsel 
and law firms to these organiza- 
tions. Maintain a good working 
relationship with these organiza- 
tions because after the program 
is approved, their assistance in 
establishing NOW accounts for 
the transferance of funds to the 
bar foundation (or association) 
is important. 


If implementation of program is 
by court rule petition, the most 
influential members of the Bar 


should be among the petitioners. 
In Florida, the program’s peti- 
tion to the Supreme Court was 
signed by the majority of the 
members of the Board of Gov- 
ernors, two past ABA presidents 
two former Governors, the Attor- 
ney General, several former Bar 
and Bar Foundation presidents, 
and many other prominent 
attorneys. 


Organize and submit support 
briefs on behalf of petition. In 
Florida, support briefs were 
submitted to the court on behalf 
of all public interest law organi- 
zations, the ABA, and the law 
schools. 

If approval is by legislation, (1) 
seek. key legislators to be spon- 
sors, (2) secure Bar lobbying 
support, and (3) organize a 
grassroots lobbying effort 
throughout the state. 

Educate the public and bar 
membership about the program. 
The program is sometimes mis- 
perceived by the public, and 
even the bar, as an attorney’s 
charity “ripoff.” Visits to media 
editorial boards by local, influ- 
ential and sympathetic attorneys 
are essential for program under- 
standing and support. 0 


Randall C. Berg 
Miami 
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Last... 


Lifetime Benefit 
True Group Medical Plan End 


Now, a group medical plan, endorsed by 

The Florida Bar, offers attorneys the exact 
coverages they need for themselves, their 
dependents and their employees. No need to 
shop around for portions of desired coverage. 
Now, it’s all available with the benefits and 
convenience of a true group plan. And, it's 
endorsed by The Florida Bar. 


Why is this new group medical plan different? 
Because it isn't a “collection” of coverages 
each with different premiums based on 


experience “pooling” of other professions and 
individual underwriting. Instead, premiums are 


based upon claims made only by Florida 
lawyers, their employees and dependents 
participating in the plan! 


The Florida Ba 
by Lawyers Pre 
Agency, Inc., v 
study by The F 
Committee. In. 
Chairman Johr 
dollars with the 
ours is the sup 


Features of the 
endorsed group plan 
include... 


* Life and accidental death and 
dismemberment — (up to $25,000 per person 
without evidence of insurability, and up to 
$100,000 with evidence of insurability) to a 
maximum of twice annual income for members 
and employees. 


* Life insurance for retired members — 
to $25,000. 


* A Comprehensive Medical Benefit Plan — 
With optional deductibles of $100, $250, $500, 
per calendar year and lifetime maximum 
coverage of $1,000,000. Student coverage 
available to age 25 with no additional 
premium. 


* Previous Coverage — Those transferring 
from other carriers do not lose coverage. 


Underwritten by American Pioneer Life Insurance Company, 
Orlando, Florida 32802 


¢ Rates Kept Low —— Premiums based on 
claims plus administration costs. 


* “Non-owned Captive” Plan — Provides 
ownership benefits without financial exposure: 
for the Bar. All financial records open for 
inspection by the Bar, including claims, 
reserves, and profits...reports made quarterly 
to the Bar and Insurance Committee... 
proposed changes in policy, rates, forms, or 
underwriting guidelines will be submitted to 
The Florida Bar Group Insurance Committee 
for approval. 


* Fast Claims Processing — Nationally known 
Claims administrator provides prompt claims 
settlement. Computerized system keeps 
administrative costs low. Toll-free telephone 
number is provided to insured for direct 
contact with claims administrator. 


* One Plan For All — LPLIAs fully insured plan 


offers same rating structure for large or small 
law firms, including sole practitioners. 
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quired to be given to clients of British 
Columbia attorneys concerning the genera- 
tion of income on their funds. As was 
traditionally the case there, large client de- 
posits and amounts held for significant peri- 
ods of time are invested specially to earn 
interest on the clients’ behalf. 


The income of the Law Foundation to 
date has been devoted predominantly to 
legal aid, to law libraries within British 
Columbia, and to law reform projects. A 
small portion has been used for administra- 
tive purposes and as a reserve. Profession- 
al management of the Law Foundation’s 
funds is provided by investment advisers at 
Vancouver Trust Company. No intra-office 
bookkeeping burdens are imposed on prov- 
ince attorneys, and their only identifiable 
cost for fund participation appears to be the 
modest fee charged by their own account- 
ants for a required annual certification of 
trust accounts. 


Many features of the British Columbia 
program, which minimizes complexity, ad- 
ministrative burdens, and bar monitoring, 
are readily adaptable to a similar program 
in Florida. 


VI 


The Bar’s proposal * to allow the collec- 
tion of earnings on trust accounts contains 
these general features: 


1. The plan would be voluntary, at least 
until such time as federal law permits the 
payment of interest on checking accounts or 
the writing of checks on savings accounts; 


2. The proposal would be implemented 
under by-laws approved by the Board of 
Governors, rather than through our Inte- 
gration Rule; 


3. Clients’ funds would be invested in 
savings accounts or in United States securi- 
ties* subject to immediate availability 
through transfer to attorney trust checking 
accounts; 


29. Intérest-bearing accounts were approved in 
British Columbia pursuant to statutory authori- 
ty under § 37(1)(k) of the “Legal Professions 
Act”, R.S.B.C. 1960, c. 214, enacted in 1969, c. 
15, s. 15. Unlike our Florida Bar, which oper- 
ates entirely within the domain of this Court 
under Art. V, § 15 of the Florida Constitution, 
the Law Society of British Columbia derives its 
existence and powers from the Legislature. 


30. “Part H” of the Law Society Rules, promul- 
gated pursuant to § 37(1)(k) of the “Legal Pro- 
fessions Act”, R.S.B.C.1960, c. 214, as amended 
by 1972, c. 32, s. 2 (since rep. and sub. 1974, c. 
49, s. 2). The authority of the Law Society to 
make rules requiring members to utilize inter- 
est-bearing trust accounts was upheld by the 
British Columbia Supreme Court in McAfee v. 
Law Society of British Columbia, 57 D.L.R.3d 
730 (B.C.Sup.Ct.1975). 


31. Law Foundation Annual Report for the fis- 
cal year ending April 30, 1976. ‘3 


32. The Bar's first proposal, directing the pro- 
ceeds of trust account earnings predominantly 
to client security fund purposes, was amended 
early in 1977 to allow the use of income for a 
variety of public interest purposes. 


33. Investments of this type were approved by 
the Florida Bar Ethics Committee in Advisory 
Opin. 76-30 (Sept. 13, 1976). 
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4. Attorneys would be permitted to es- 
tablish three classes of trust accounts—in- 
terest-bearing “special accounts” for indi- 
vidual clients, interest-bearing “registered 
accounts” for multiple clients, and the tra- 
ditional non-interest-bearing “general 
accounts” for multiple clients; 

5.° Earnings on interest-bearing regis- 
tered accounts would fund programs of the 
Bar, the Foundation, and Florida Legal 
Services, Inc.,* designed to provide legal 
aid to the poor, to enhance the delivery of 
legal services, to provide supplemental pro- 
tection to clients through the security fund, 
to improve and expedite grievance proce- 
dures, to make student loans, and to imple- 
ment other programs aimed at improving 
the administration of justice; 

6. Interest payments on these accounts 
would be transmitted from the respective 
financial institutions used by individual at- 
torneys and firms directly to the Bar, no 
less frequently than annually; and 


7. Although full disclosure would be re- 
quired, it would be presumed in the absence 
of contrary instructions that clients prefer 
to have their funds placed in an interest- 
bearing registered account to obtain supple- 
mental protection under the clients’ securi- 
ty fund. 


Florida Legal Services, Inc., a proponent 
of the Bar’s general proposal, suggests that 
the proposed plan be modified in certain 
major respects. It recommends that the 
program be governed by the Integration 
Rule rather than the Bar’s by-laws, and 
that a specific formula be established for 
public interest disbursements, subject to 
change by the Court, but ostensible and 
available to provide predictability in the 
establishment of legal benefit programs. 


VII 
Opponents of the Bar’s proposal,®® aside 
from their criticisms of select features of 
the proposal, offer these reasons why we 


should not approve the proposal in any 
form: 


1. Inasmuch as the Court controls the 
admission and discipline of attorneys, it 
should not ask the lay public (clients) to 
ensure against the Court’s errors in exercis- 
ing supervisory powers; 

2. The Court should not ask the lay pub- 
lic to pay for Bar programs; 


3. The proposal is an attempt to divert 
funds rightly belonging to clients to the 
purposes of the Bar, casting a shadow of 
impropriety on the profession; 

4. The proposal would conflict with ethi- 
cal standards which prohibit attorneys from 
benefiting from the investment of their 
clients’ funds; 


5. The proposal creates potential con- 
flicts of interest, such as providing incen- 
tives for an agreement by an attorney not 
to participate in the voluntary plan in ex- 
change for a bank’s reduction of interest 
charges on a personal loan; 


6. The Bar has failed to present factual 
support for its recommendation, there being 
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only conclusory statements as to the 
present banking procedures of attorneys re- 
garding clients’ trust funds and as to the 
benefits which banks allegedly derive from 
present practices; 

7. The Bar’s proposal conflicts with fed- 
eral law, which prohibits banks from paying 
interest on checking accounts, and thus 
seeks to do indirectly what the law prohib- 
its doing directly; 

8. Under present law, banks have the 
privilege of imposing a 30-day waiting peri- 
od on savings account withdrawals, so that 
clients’ funds may not always be available 
immediately upon request; 

9. Commercial banks will be competi- 
tively disadvantaged since they, unlike sav- 
ings and loan institutions, are prohibited 


34. Florida Legal Services, Inc. is a non-profit 
legal services corporation devoted to organiz- 
ing and funding a state-wide network of civil 
legal services for the poor. The board of di- 
rectors is appointed by the Governor and the 
Bar. 


35. The Florida Bankers Association and three 
law firms. 


36. See note 19 above. 
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from holding savings deposits of more than 
$150,000; and 

10. Commercial banks will “be required 
to pay interest on some funds which they 
may now use without compensation to the 
depositor,” * but will not be reimbursed for 
the additional accounting and bookkeeping 
functions. 


In light of the novelty of the Bar’s pro- 
posal in this country, some discussion of the 
more plausible objections is appropriate. 

The general characterization of the Bar’s 
proposal as a mechanism by which money 
properly belonging to clients will be im- 
properly diverted to the legal profession 
ignores several factors. First, the funds in 
question are not now available to individual 
clients, and for practical reasons cannot be 
made available to them. To the extent 
that funds do and can benefit individual 
clients, the proposed changes do not alter 
current practices.” Second, it is misleading 
to suggest that interest generated under 
the Bar’s proposal will accrue to the benefit 
of individual attorneys or to the organized 
bar, since the beneficiaries of the Bar’s 
programs are members of the lay public. 
Society in general, not just the legal profes- 
sion, benefits from the reimbursement of 
defalcations, from legal services provided to 
the poor, from student loans, and from 
more efficient machinery to purge and pun- 
ish errant attorneys. Contrary to the asser- 
tion of legal impropriety, each of the pur- 
poses served by the Bar’s proposal is now 
specifically recognized and encouraged in 
the code of conduct and in programs ap- 
proved by this Court,! and by the organized 
bars nationwide. 

Other objections are equally unconvinc- 
ing. To meet the suggestion that the pro- 
posal conflicts with banking procedures and 
regulations, we observe that the Federal 
Reserve has expressly condoned the tele- 
phone transfer system and NOW accounts, 


both of which have features no different 
from the Bar’s proposal. To meet the 
suggestion that there is no evidence to show 
that banks presently benefit from current 
trust account restrictions, we note that the 
Florida Bankers Association has expressed 
its dissatisfaction with the prospect of pay- 
ing interest on funds which are presently 
used at no cost. To meet the assertions of 
potential disadvantage to commercial 
banks, we simply note that banks now com- 
pete with savings associations for all other 
forms of commercial business, and, more 
importantly, that they alone have the ad- 
vantage of being able to offer both savings 
and checking account services in the same 
institution—a convenience that might well 
compensate for any loss of business due to 
limitations on the amount which they can 
hold in savings deposits. 


Finally, as regards potential conflicts of 
interest, we are not convinced that the 
Bar’s proposal will pose problems which dif- 
fer significantly from those inherent in the 
present freedom allowed attorneys in the 
selection of financial institutions for their 
business,“ or that existing disciplinary pro- 
cedures will be inadequate to cope with any 
problems that may arise. 


In sum, we find that the reasons offered 
in opposition to the Bar’s proposal do not 
warrant its rejection. Our accumulated ac- 


37. 12 C.F.R. § 217.1(e)(1) & n.4 (1977). This 
limitation was effectuated through Regulation 
Q, as promulgated pursuant to § 19 of the 
Federal Reserve Act, 12 U.S.C. § 371b (1945). 


38. Brief of Florida Bankers Association, as ami- 
cus curiae, at page 6. 


39. See note 18 above. 


4@. See notes 11 and 20 above, and accompany- 
ing text. 

41. Fla.Bar Code Prof.Resp., EC 8-1 states that 
lawyers “should participate in proposing and 
supporting legislation and programs to improve 
the system,” and EC 8-9 provides in part that 
“lawyers should encourage, and should aid in- 
making, needed changes and improvements” in 
our legal system. See also Fla.Bar Code Prof. 
Resp., EC’s 1-1, 2-1, 2-25, and 8-2. 


42. See notes 21 and 22 above, and accompany- 
ing text. To the same effect is the Federal 
Reserve’s new proposal to allow automatic 
transfers from savings to checking accounts. 
See note 23 above. 


48. See Fla.Bar Code Prof.Resp., DR’s 5-101(A) 
and 5-107(A){2). 
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quaintance with the actualities of the prac- 
tice of law, supplemented by our experience 
in discharging our continuing responsibility 
to enforce the trust accounting provisions 
of our Integration Rule and the Code of 
Professional Responsibility, provide an ade- 
quate foundation on which to evaluate the 
risks of adopting the Bar’s proposal. We 
find that these risks are minimal, and that 
they are far outweighed by the many po- 
tential public benefits which will flow from 
our approval of the Bar’s proposal. 


VIII 


We conclude, therefore, that the Bar’s 
proposal should be adopted, subject to the 


following major modifications: 

1. Implementation will be effected 
through the Integration Rule rather than 
through by-laws alone; 

2. Interest earned on trust accounts will 
be remitted to the Foundation rather than 
the Bar, at least quarterly, for distribution 
among the agencies which will provide ap- 
proved services; 

3. Clients’ trust funds may be invested 
in savings accounts of qualified financial 
institutions, but not in U.S. government or 
other securities; 


4. No filing of any sort with the Bar 
will be required other than a certificate of 
annual compliance with minimum trust 
account procedures, and no accounting and 
record-keeping requirements shall be im- 
posed on plan participants other than those 
minimum requirements expressed in the 
new rules; 


5. In lieu of special name designations 
for attorney trust accounts, all accounts in 
which clients’ funds are deposited will, as 
they are now, simply be identified as “trust 
accounts”; 

6. Attorneys and law firms participating 
in the program shall obtain their clients’ 
consent to the investment of trust funds by 
sending to each client a notice, in the form 
set out below, providing information con- 
cerning the new procedures and the uses of 
trust earnings. Attorneys will remain free, 
however, to exercise their discretion to ar- 
range special investments (not limited to 
savings accounts) for the funds of their 
clients when appropriate; 

7. Authority is provided for the availa- 
bility of funds to meet a client’s emergency 
needs in the event a financial institution 
refuses to allow the immediate withdrawal 
of funds held for the client in a trust sav- 
ings account; and 


8. In light of the number of trust 
accounts and financial institutions likely to 
be used by Florida attorneys under the 
plan, an annual certificate of trust account 
rectitude and of compliance with minimum 
trust accounting procedures, prepared by a 
certified public accountant, will be required 
of attorneys or firms electing to use a trust 
savings account. 


IX 


To authorize Florida attorneys to invest 
clients’ trust funds, we adopt the following 
amendments to the Integration Rule, to the 
by-laws implementing the Integration Rule, 
and to the Code of Professional Responsibil- 
ity: 

1. References to savings and loan associ- 
ations are added to the first sentences of 
Integration Rule 11.02(4)(a) and (b) so that 
they read, respectively: 

“Any bank or savings and loan associa- 

tion account maintained by a member of 

The Florida Bar to comply with Discipli- 

nary Rule 9-102 of the Code of Profes- 

sional Responsibility is and shall be clear- 
ly labeled and designated as a trust 
account.” 

“A member of The Florida Bar shall pre- 

serve or cause to be preserved the records 
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44. Only 20 financial institutions are located in 
British Columbia, in contrast to the hundreds 
available in Florida. An accountant’s certifi- 
cate is nonetheless required in British Colum- 
bia. 

45. Where existing provisions are amended, 
italics indicate language or punctuation which 
has been added and strike-throughs indi- 


cate language or punctuation which has been 
deleted. 
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of all bank and savings and loan associa- 
tion accounts or other records pertaining 
to the funds or property of a client main- 
tained by him in compliance with Discipli- 
nary Rule 9-102 for a period of not less 
than six years subsequent to the last 
transaction pertaining to the same or 
subsequent to the final conclusion of the 
representation of a client relative to such 
funds or property, whichever shall last 
occur.” 


2. Integration Rule 11.02(4)(c) is amend- 
ed to read: 

“(c) Trust Accounting Procedures. The 
Florida Bar shall promulgate by-laws un- 
der this rule, such by-laws and amend- 
ments thereto to be approved by this 
Court, prescribing minimum _ trust 
accounting records which shall be main- 
tained and minimum trust accounting 
procedures which must be followed by all 
attorneys practicing in Florida who re- 
ceive or disburse trust money or property. 
The minimum procedure shall require 
reconciliation of trust account balances at 
periodic intervals and the annual filing of 
a certificate reflecting compliance with 
minimum record keeping and procedural 
requirements, which certificate shall be 
prepared by a certified public accountant 
if one or more trust savings accounts are 
utilized. Failure to file the required cer- 
tificate, the filing of a trust savings 
account certificate showing non-compli- 
ance with the by-laws, or the return of a 
trust account check for insufficient funds 
shall be good cause for The Florida Bar 
to order an audit of the trust account at 
the cost of the attorney audited. Other 
audits for cause conducted by The Florida 
Bar shall be at the cost of the attorney 
audited unless the audit reveals that the 
attorney was without fault and that his 
trust account records and procedures are 
in substantial compliance with the mini- 
mum requirements.” 

3. Section (B\1) of the by-laws imple- 
menting Integration Rule 11.02(4Xc) is 
amended to read: 

“1. A separate bank account or 

accounts, and if utilized a separate sav- 

ings and loan association account or 

accounts, clearly labeled and designated a 

trust account as provided in Rule 11.- 

02(4){a).” 

4. Section (B) of the by-laws implement- 
ing Integration Rule 11.02(4)(c) is amended 
to add a new paragraph (6) to read: 


“6. A journal or other appropriate rec- 
ord documenting all transactions relating 
to any bank or savings and loan associa- 
tion trust savings account, and copies of 


all bank or savings and loan association 
reports or correspondence reflecting peri- 
odic account balances and the earnings 
thereon.” 


5. Section (D) of the by-laws implement- 
ing Integration Rule 11.02(4\c) is amended 
to add a new paragraph (3) to read: 

“3. If one or more trust savings 
accounts are maintained during the pre- 
ceding calendar year, then in lieu of the 
filing required in paragraph (2) the law- 
yer or law firm shall file with The Flori- 
da Bar between June 1 and August 15 of 
each year a certificate prepared by a cer- 
tified public accountant stating: 

“I certify that I have examined all 
trust accounts of {lawyer or law firm 
name] and have determined that there 
have been no overdrafts or shortages in 
those accounts, that all account balances 
reconcile as of the close of the fiscal year 
ending and that related records 
and accounts are in substantial compli- 
ance with the minimum requirements as 
to trust accounting records and proce- 
dures set forth in the by-laws under Flor- 
ida Bar Integration Rule 11.02(4). 


Certified Public Accountant” 


In the event that any account reflects an 
overdraft or shortage during the year, or 
any trust account balance does not recon- 
cile, or the records and accounts are not 
in substantial compliance with the by- 
laws, the accountant shall so state in lieu 
of providing this certificate of compliance 
and the lawyer or law firm may file with 
the Bar, along with the accountant’s 
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statement, a written explanation for the 
failure to meet certification require- 
ments. 


6. The preliminary clause of Discipli- 
nary Rule 9-102(A) of the Code of Profes- 
sional Responsibility is amended to read: 

“All funds of clients paid to a lawyer or 
law firm, etherthan including “ advances 
for costs and expenses, shall be deposited 
in one or more identifiable bank or sav- 
ings and loan association accounts main- 
tained in the state in which the law office 
is situated and no funds belonging to the 
lawyer or law firm shall be deposited 
therein except as follows:” 


7. A new Integration Rule 11.02(4)d), 
publishable without the footnote comment, 
is adopted to read: 

“(d) Trust Savings Accounts. A member 

of The Florida Bar who elects to create or 

maintain a trust savings account shall 

comply with the following provisions: 
(i) A trust savings account may be es- 
tablished with any bank or savings and 
loan association authorized by federal 
or state law to do business in Florida 
and insured by the Federal Deposit In- 
surance Corporation or the Federal 
Savings and Loan Insurance Corpora- 
tion.*? 


(ii) Except as otherwise required by 


law, funds in each trust savings 
account shall be subject to withdrawal, 
or to transfer to a trust checking 
account, upon request and without de- 
lay. Any depository institution permit- 
ted by law to require advance notifica- 
tion (30 or 60 days) before allowing 
withdrawal of savings deposits is none- 
theless eligible to act as a depository 
for trust savings accounts under this 
rule if it meets the requirements of 
paragraph (i) above, provided the insti- 
tution has not acted to delay the with- 
drawal of deposited funds (other than 
for the clearance of deposited funds or 
for good cause attributable to the cir- 
cumstances of the particular depositor 
rather than the institution’s financial 
needs or general policy) at any time 
during the past five years. An other- 
wise qualified institution which has not 
been in existence for five full years 
may serve as a trust savings account 
depository if it has met the require- 
ments of this subsection throughout its 
existence. 

(iii) An institution shall cease to be eli- 
gible for the receipt of trust savings 
funds at such time as it fails to qualify 
under paragraphs (i) or (ii). Any law- 
yer or law firm maintaining a trust 
savings account against which immedi- 
ate withdrawal rights are refused shall 
immediately notify the Florida Bar 
Foundation, Inc. of the name and ad- 
dress of the depository institution and 
the date of such refusal. 

(iv) If, pursuant to governing law or 
banking regulations, a depository insti- 
tution requires notice in writing for an 
intended withdrawal not less than 30 
days before such withdrawal is made, 
the lawyer or law firm may certify to 
the Florida Bar Foundation, Inc. that 
the client’s funds detained as a result 
of the depository institution’s notifica- 
tion requirement are needed immedi- 
ately for the client’s affairs. 

(A) Upon receiving such certification, 
the Foundation shall be authorized to 
advance to the certifying lawyer or law 
firm, from the interest earned on trust 
savings accounts, an amount of money 
necessary to meet the client’s emergen- 
cy needs subject, however, to limita- 
tions expressed in subparagraph (C). 


46. This change conforms DR 9-102(A) to Inte- 


gration Rule 11.02(4). 


47. This provision does not alter Fla.Bar Adviso- 


ry Opin. 72-37 (Nov. 27, 1972), in which the 
Bar's Professional Ethics Committee concluded 
that lawyers are not required to deposit trust 
funds in a manner that would provide complete 
FDIC coverage. Deposits of client funds in a 
trust savings account may with impunity ex- 
ceed the insurance limit set by law for such 
accounts. 
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(B) Simultaneously with certification, 
the lawyer or law firm shall direct the 
depository institution in writing, with a 
copy to the Foundation, that upon the 
expiration of the notification period de- 
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tained funds equal to the amount ad- 
vanced by the Foundation shall be re- 
mitted directly to the Foundation. 

(C) The Board of Directors of the 
Foundation may adopt rules of proce- 
dure reasonably necessary to imple- 
ment the authority provided in subpar- 
agraph (A) and to assure full reim- 
bursement of sums advanced. Periodi- 
cally the Board may set dollar limita- 
tions on the amount of money which 
may be advanced to meet the emergen- 
cy needs of any client in the event a 
notification requirement is imposed by 
a depository institution. 

(v) The rate of interest payable on any 
trust savings account shall not be less 
than the rate paid by the depository 
institution to regular, non-attorney 
savings depositors. Higher rates of- 
fered by the institution to customers 
whose deposits exceed certain time or 
quantity minima, such as those offered 
in the form of certificates of deposit, 
may be obtained by a lawyer or law 
firm so long as there is no impairment 
of the right to withdraw or transfer 
principal immediately (except as 
accounts generally may be subject to 
statutory notification requirements), 
even though interest may be sacrificed 
thereby. 

(vi) Lawyers or law firms electing to 
deposit client funds in a trust savings 
account shall direct the depository in- 
stitution: 

(A) to remit interest or dividends, as 
the case may be, on the average month- 
ly balance in the account, at least quar- 
terly, to the Florida Bar Foundation, 
Inc.; 


(B) to transmit with each remittance 
to the Foundation a statement showing 
the name of the lawyer or law firm for 
whom the remittance is sent and the 
rate of interest applied; and 

(C) to transmit to the depositing law- 
yer or law firm at the same time a 
report showing the amount paid to the 
Foundation, the rate of interest ap- 
plied, the average account balance for 
each month of the period for which the 
report is made, and any remittances to 
the Foundation made during that peri- 
od pursuant to subparagraph (iv\B). 
(vii) Lawyers and law firms electing to 
deposit client funds in a trust savings 
account shall transmit to each client for 
whom trust funds are now held, and to 
each new client for whom funds are to 
be held, a copy of the notice reproduced 
below. The Florida Bar shall print and 
maintain a supply of this notice, and 
distribute copies without charge to 
those who may request them. The 


Bar’s costs for printing and distribution 


shall be treated as a cost of administer- 
ing the program, and shall be reim- 
bursed to the Bar by the Foundation 
from interest earned on trust accounts. 


“Important Notice to Clients 
For your protection, the Florida Su- 


preme Court requires that all funds of a 
client which are held by an attorney must 
be deposited in a trust account separate 
from the attorney's, and must be kept 
available for immediate withdrawal. Be- 
cause most clients’ funds which come into 
the hands of attorneys are relatively 
small in amount or are to be held for 
relatively short periods of time, it is im- 
practical for attorneys to establish a sepa- 
rate account for each client or to invest 
each client’s funds to earn interest. For 
this reason client funds are held in a 
common trust checking account on which 
the depository bank pays no interest. 

Under a new program approved by the 
Florida Supreme Court, attorneys are 
now permitted to deposit clients’ common 
trust funds in savings accounts. Due to 
the expense and complexity which would 
attend any attempt to compute or distrib- 
ute the interest attributable to each 
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client’s funds, it is not feasible to pay to 
individual clients the earnings on their 
proportionate share of common trust sav- 
ings accounts. Of course, no attorney is 
permitted to receive the earnings on a 
client’s funds, either. Rather, under the 
Supreme Court’s new directive, the inter- 
est income from clients’ deposits will be 
used to fund programs designed to bene- 
fit the general public. 

The goals of the Court’s program are to 
improve the administration of justice in 
this state, to expand the delivery of legal 
services to the general public, and to en- 
hance the bar’s ability to reimburse 
clients who may lose money as a result of 
an attorney’s misconduct or errors. 

We have sent you this explanation, at 
the direction of the Florida Supreme 
Court, to advise you that we are partici- 
pating in the Court’s new program and 
that the funds you have entrusted to us 
for your affairs (oth2r than attorneys’ 
fees) will be deposited in an interest-bear- 


ing trust savings account unless you spe- 
cifically give us written instructions to 
the contrary. A directive not to allow 
such use of your funds will not produce 
income for you. Your funds will simply 
be placed in a non-interest-bearing trust 
checking account until needed.” 

xX 


The Florida Bar Foundation, Inc. has of- 
fered its support to the Bar’s proposal and 
has agreed to do whatever is necessary for 
its implementation. Its governing docu- 
ments are presently unsuited to the respon- 
sibilities it will have under the new pro- 
gram. Consequently, it will be necessary to 
amend the charter and by-laws of the Foun- 
dation in addition to the Integration Rule, 
the by-laws, and the Code of Professional 
Responsibility. Accordingly, the officers 
and directors of the Foundation are direct- 
ed to initiate prompt amendatory steps un- 
der Article 10 of the charter to meet the 
following requirements, and to make any 
other changes not inconsistent therewith 
which may be necessary to carry out the 
Foundation’s additional responsibilities and 
expanded activities under this directive: 


1. The Board of Directors shall be ex- 
panded to include as permanent board 
members the Chief Justice of the Florida 
Supreme Court, two other judicial officers 
to be appointed by the Chief Justice and to 
serve at his pleasure, the president of The 
Florida Bar, and the chairman of the board 
of Florida Legal Services, Inc. 


2. The charter of the Foundation should 
expressly authorize distributions of Founda- 
tion funds to The Florida Bar and to Flori- 
da Legal Services, Inc., and it should ex- 
pressly authorize the use of Foundation 
funds for any of the following purposes: 

(a) to provide legal aid to the poor; 

(b) to provide for the adequate delivery 
of legal services to all members of 
the public; 

(c) to augment the clients’ security fund 
with a view toward full reimburse- 


ment; 


(d) to fund a more expeditious and effi- 
cient grievance mechanism; 
(e) to provide student loans; 
(f) to improve the administration of jus- 
tice; and 
(g) for such other programs for the bene- 
fit of the public as are specifically 
approved by the Court from time to 
time. 
3. The Board of Directors shall be re- 
quired to meet at regular specified inter- 
vals, at least semi-annually. 


4. The charter shall authorize capital ex- 
penditures, accumulations, or reserves only 
as may be necessary to meet the reasonable 
working needs of the Foundation in admin- 
istering this program and to assure the 


48. These purposes are derived from the Bar's 
Proposal, as modified by its amendatory motion 
of March 24, 1977. See note 32 above. 
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payment of advances authorized under In- 
tegration Rule 11.02(4\d)iv). 
5. The charter shall expressly authorize 


the retention of professional investment ad- 
visory services. 


XI 


These amendments to the Integration 
Rule, to the by-laws, and to the Code of 
Professional Responsibility shall become ef- 
fective at 12:01 A.M. on July 1, 1978, or on 
such earlier date as the Court may specify 
after being notified that the Foundation’s 
charter amendments have been filed with 
the Secretary of State. 


It is so ordered. 


OVERTON, C. J., and BOYD, SUND- 
BERG, HATCHETT and KARL, JJ., con- 
cur. 


ADKINS, J., dissents. 
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PROBATE FORMS 


Designed to comply with the provisions of the new Probate Code 
Developed by the Real Property, Probate and Trust Law Section for Sale by The Florida Bar 


General Probate Forms 


Number of Sets (10 copies per set) 


1 


Petition to Open Safe Deposit 
Box 

Order to Open Safe Deposit 
Box 

Notice to Creditors (Not for For- 
mal Administration) 

Caveat — Creditor 

Caveat — Heir or Devisee 


Demand for Notice 

Formal Notice by Mail 

Proof of Formal Notice by Mail 
Formal Notice by Publication 
(No form) 

Notice of Hearing 

Waiver of Priority, Consent to 
Appointment of Personal Rep- 
resentative, and Waiver of 
Notice and Bond 


Forms for No Administration Proceeding 


P-14 


Statement for Disposition of 
Personal Property Without Ad- 
ministration 

(No form) 


Forms for Summary Administration 


PAG 


PAT 


Petition for Summary Adminis- 
tration — Testate 

Petition for Summary Adminis- 
tration — Intestate 

Order of Summary Administra- 
tion 


Forms for Family Administration 


— P19 


Petition for Family Administra- 
tion — Testate 
Petition for Family Administra- 


No. of 
Copies 


P-30A Waiver 


Bond of Personal Representa- 
tive 

Oath of Personal Representa- 
tive, Designation of Resident 
Agent, and Acceptance by 
Resident Agent 

Oath of Corporate Personal 
Representative 

Letters of Administration 
Notice of Administration 


Proof of Service of Notice of 
Administration 

Inventory 

Petition for Allocation of 
Spouses's Share — Intestate 
Estate 

Order Allocating Spouse's 
Share 

Petition to Set Aside Exempt 
Property 


Order Setting Aside Exempt 
Property 

Petition for Family Allowance 
Order Authorizing Family 
Allowance 

Petition to Set Aside Home- 
stead Real Estate 

Order Setting Aside Home- 
stead Real Estate 


PRICES 
$12.00 Minimum Order 
$ .60 for 10 copies of any one form. 


No. of 
Copies 


P-46 


Claim of Elective Share by 
Spouse 

Petition for Determination of 
Elective Share 

Order Determining Elective 
Share 

Proof of Claim by Personal 
Representative 

«Statement of Claim 

Objection to Claim 

Release of Claim 

Petition to Extend Time for 
Filing Final Accounting and 
Petition for Discharge 

Order Extending Time to File 
Final Accounting and Petition 
for Discharne 

Final Accounting 


Final Accounting, continuation 
Final Accounting, conclusion 


Petition for Discharge 

Notice of Final Accounting and 
Petition for Discharge 

Waiver by Beneficiary of 
Accounting and Consent to 
Discharge 

Receipt of Beneficiary 

Report of Distribution and Dis- 
position of Claims 

Order of Discharge 


$39.00 for 10 copies each of all forms. 
All orders add 4% sales tax. 

All orders add $1.00 shipping & handling 
charges. 


tion — Intestate 
Order of Family Administration 


Forms for Formal Administration 


P-21__— Petition for Administration — 


Testate — Florida Resident 


Petition for Administration — 
Intestate — Florida Resident 
Petition for Administration — 
Testate — Nonresident 


The Florida Bar 
Attention: Judy Florence 
Tallahassee, Florida 32301 
Petition for Administration — 
Intestate — Nonresident 

Oath of Witness to Will | 
Application for Appointment of 
Commissioner to Prove Will 
Commission to Prove Will and 
Oath of Witness 

Order Admitting Will to Probate 
Order Appointing Personal 
Representative and Setting 
Bond 

Petition to Waive Bond 


Enclosed is my check for $ Please send the Probate Forms checked above. 


address 


city 


i 
i 
! 
be 
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| 
i 
— 
| 
p-32 
___ P-38 
P-10 
I 
p-42 
P-44 i 
P-61 
= | 
1 
i 
P22 
P23 
P-24 
P-26 
P-28 
P-29 
zip i 
P-30 


FORM 


The Florida Bar 
Attention: Judy Florence 
Tallahassee, Florida 32301 


(> 


Developed by the Real Property, Probate and Trust 
Law Section for Sale by The Florida Bar 


Enclosed is my check for $ (Includes 4% sales tax.) 
Please send the Guardianship Forms checked below. 


Name 
Street 
Address 


PRICES 


City 


Zip 


$12.00 Minimum Order 


$ .60 for 10 copies of any one form. 
$38.00 for 10 copies each of all forms. 


All orders add 4% sales tax. 


All orders add $1.00 shipping & handling 


charges. 


Commencement 


No. of Sets (10 copies) 


—G-1.010 


—G-1.071 
—G-1.072 


—G-1.090 
—G-1.100 


—G-1.110 
—G-1.120 
_G-1.121 


Petition for Appointment of 
Guardian; single petitioner 
Petition for Appointment of 
Guardian; multiple petitioners 
Formal Notice 

Proof of Formal Notice 

Notice of Hearing 

Waiver and Consent to Appoint- 
ment of Guardian 


* Order Appointing Guardian 


Oath of Individual Guardian 
Designation of Resident Agent 
and Acceptance 

Oath of Corporate Guardian 
Bond of Guardian 

Letters of Guardianship of Person 
Letters of Guardianship of 
Property 

Letters of Guardianship of Person 
and Property 

Inventory of Guardian 

Petition for Appointment of 
Appraisers 

Order Appointing Appr isers 
Report of Appraiser (Single) 
Report of Appraisers (Multiple) 


Administration 


No. of Sets (10 copies) 


—G-2.050 


—G-2.060 


—G-2.070 


Petition for Order Authorizing 
Periodic Payments to Guardian 
of Person 


‘Order Authorizing Periodic 


Payments to Guardian of 
Person 

Petition for Order Authorizing 
Payment for Assistance of Ward's 
Dependent 


~G-2.080 


—G-2.081 


—G-2.090 


—G-2.100 


—G-2.110 
—G-2.120 
—G-2.130 
—G-2.140 
—G-2.141 
—G-2.142 
—G-2.143 
—G-2.144 
—G-2.145 


—G-2.146 


—G-2.147 


—G-2.148 


—G-2.149 
—G-2.150 


—G-2.160 
—G-2.170 
- -G-2.180 


Petition for Order Determining 
Whether Payments Should Be 
Made for Assistance of Ward's 
Dependent (Guardian of 
Property as Petitibner) 

Order Authorizing Payment for 
Wards Dependent 

Order Authorizing Payment for 
Ward's Dependent (On Petition 
of Guardian of Propérty) 

Petition for Ofdér Declaring 
Annual Examinati6n Unnecessary 
Order Declaring Annual Examin- 
ation Unnecessary 


Annual Report of Guardian of 
Person 

Petition to Waive Annual 
Appearance of Guardian 

Order Waiving Annual Appear- 
ance of Guardian 

Return of Guardian of Property 
- First Page 

Return of Guardian of Property 
- Interior Page 

Return of Guardian of Property 
- Finai Page 

Return of Guardian of Property 
- First Page (First Alternate) 
Return of Guardian of Property 
- Interior Page (First Alternate) 
Return of Guardian of Prope 

- Final Page (First Alternate) 
Return of Guardian of Property 
- First Page (Second Alternate) 


Return of Guardian of Property 
- Schedule A (Second Alternate) 
Return of Guardian of Property - 
Schedule A (Second Alternate) 


Return of Guardian of Property 
- Schedule C (Second Alternate) 
Order Approving Return of 
Guardian of Property 


Certificate of Annual 

Appearance of Guardian 

Petition for Order authorizing 
Payment of Attorney's Fee 

Order Authorizing Payment of 
Attorney's Fee 
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Petition for Order Authorizing 
Payment of Compensation to 
Guardian 

Order Authorizing Payment of 
Compensation to Guardian 
Resignation of Guardian and 
Petition for Discharge 


Order Accepting Resignation of 
Guardian 
Petition for 
Guardian 
Receipt of Personal 
Representative, Approval of 
Accounting, Waiver of Notice 
and Consent to Discharge of 
Guardian 
Receipt of Ward, Approval of 
Accounting, Waiver of Notice 
and Consent to Discharge of 
Guardian 

Notice of Hearing on 

on Petition for Discharge 

Order of Final Discharge of 
Guardian 


Special Proceedings 


Discharge of 


No. of Sets (10 copies) 


—G-4.010 


—G-4.020 
—G-4.030 


—G-4.040 
—G-4.050 
—G-4.060 


—G-4.070 


—G-4.080 


—G-4.090 


—G-4.100 
—G-4.110 


Petition for Order Requiring” 
Return and Demand for Service 
of Copy of Annual Return 

Order Requiring Guardian to 
File Annual Return 

Petition for Order Designating 
Depository for Assets, and 
Acceptance 

Order Designating Depository 
Depository’s Receipt for Assets 
Petition of Foreign Guardian to 
Manage Property of Non-Resident 
Ward 

Order Authorizing Foreign 
Guardian to Manage Property 
of Non-Resident Ward 

Petition for Voluntary Guardian- 
ship 

Order Appointing Guardian 
upon Petition for Voluntary 
Guardianship 

Petition to Remove Guardian 
Order Removing Guardian 


: 

= 

— 


and least expensive way to make _ 


iland phone order: 
Florida 


Deak Perera, 2060 


THE WOR MONEY EXPERTS 
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THE LAWYER PAPER 


About dictionaries 


By Leonard Schulte 


You have heard all of the 
complaints about dictionaries, I’m 
sure. They don’t tell you how to spell 
a word unless you already know how 
it is spelled; they are useless when 
you know what you want to say but 
don’t know the exact word that fits 
your meaning; the definitions are so 
abstruse that you know less after 
looking a word up than you did 
before; and on and on. If these 
complaints are to be believed, it is 
difficult to understand why everyone 
has at least one dictionary and many 
persons have several. 


A definition a day 


There is no sadder sight than anew 
dictionary, its spine uncracked, its 
pages unthumbed. I don’t know a 
careful writer who does not turn to a 
dictionary on a daily basis for 
assistance of all kinds. No one can 
claim to know by rote all of the 
definitions of all of the words he uses; 
it is therefore the height of arrogance 
to assume that one’s own 
understanding of the meanings of 
words is always correct. 

I hear my critics out there saying, 
“yes, but surely you don’t expect me 
to look up every word I use. If I did 
that, I’d never get anything done.” Of 
course that is true, but part of the self- 
editing process a careful writer goes 
through involves a certain lack of 
self-assurance. 

For example, in writing the first 
paragraph of this column, I used the 
word “abstruse,” a nice-sounding 
word. I thought it was the 
appropriate word for the meaning I 
wanted to convey, but I just wasn’t 
sure. Happily, the word means what 
I thought it meant: according to the 
American Heritage Dictionary of the 
English Language, “abstruse” means 
“difficult to understand; recondite.” 
Of course, at that point I had to look 
up recondite, but in this life nothing is 
easy. 

The danger is greatest when we 
engage in flights of rhetorical fancy. 
Consider the word “burgeon.” It 
sounds right when used to convey an 
impression of booming, unchecked 
growth, as in “the burgeoning 
population of Florida.” Here is some 
of what the American Heritage 


Dictionary has to say about the word: 
1. To put forth new buds, leaves, or greenery; 
begin to sprout, grow, or blossom. 2. To 
develop rapidly; flourish. See Usage note 


| below . . . . Usage: The verb burgeon and its 


participle burgeoning, used as an adjective, 
are properly restricted to actual or figurative 
budding and sprouting, that is, to what is 
newly emerging: the burgeoning talent of the 
boy Mozart. They are not mere substitutes for 
the more general expand, grow, and thrive. ... 
There are many words that can be 
used to describe Florida’s population 
growth, but “burgeoning” is not 
among them. The term might have 
been appropriate several decades 
ago, but it is today as inappropriate as 
it is to refer to a jury of uninterested 
persons. 


Shopper's guide 


It should be obvious that I like the 
American Heritage Dictionary, but 
any dictionary will do. Webster’s 
Collegiate, for example, is handy, 
brief, and found almost everywhere. 
I have often seen it cited in appellate 
opinions; these citations may be 
more related to the dictionary’s 
popularity than its quality, but there 
is nothing wrong with a popular 
dictionary. 

Unabridged dictionaries are 
wonderful things, except that they 
don’t fit on desks very well. It may be 
true that no library should be without 
an unabridged dictionary (the library 
I use most often has two—a 
Webster's Second and a Webster's 
Third), but something handy is 
likelier to be used frequently. The 
Oxford American Dictionary, which 
I praised in an earlier column, might 
well be the best short dictionary on 
the market, but only time will tell if it 
gains the acceptance of a Webster’s 
Collegiate. 

Time has, I think, served the 
American Heritage Dictionary Well. I 
have seen it cited in appellate 
opinions less often than the 
Collegiate, but those occasional 
citations are still a good sign of its 
acceptance. The American Heritage 
is a writer's dictionary, as opposed to 
a student’s dictionary or a typist’s 
dictionary, as the discussion of 
“burgeon” shows. I can unhesitating- 
ly recommend it. 


Law dictionaries 


Each of the giants of the law book 
industry publishes a legal dictionary. 
West Publishing released its fifth 
edition of Black’s Law Dictionary in 


1979, and, to my great surprise, the 
new dictionary is a vast 
improvement over the fourth edition 
of Black’s, which was published in 
1957 and revised in 1968. Lawyers 
Co-operative Publishing’s entry is the 
third edition of Ballentine’s Law 
Dictionary, which bears a 1969 
copyright date. Both are good, but I 
think the new Black’s is better. 

Ballentine’s has the tremendous 
advantage of being keyed in to other 
Lawyer Co-op publications. Many 
definitions refer the reader to articles 
in American Jurisprudence and 
annotations in ALR, making a 
dictionary definition of a term a 
starting point for research. The 
definitions themselves are generally 
well written and easy to 
comprehend. If I were still in law 
school, this is the dictionary I would 
want to have. 

Black’s, however, is better than 
Ballentine’s in several ways. The first 
advantage, of course, is that it is so 
new. It covers the many changes that 
have occurred in the last ten years 
very well (the preface to the new 
edition boasts of 10,000 new or 
revised entries). Most of its defi- 
nitions are quotations from opin- 
ions; this is both an advantage 
and a disadvantage. By relying so 
heavily on quotations, the editors of 
the dictionary have sacrificed a 
measure of readability in favor of 
accuracy, but the citations are 
perhaps as good a starting point for 
research as the cross-references in 
Ballentine’s. 

The real advantage of the new 
Black’s is thoroughness. It defines 
concepts that are not commonly 
defined in law dictionaries; for 
example, it contains a brief definition 
of “compelling state interest,” a term 
that is not defined in either 
Ballentine’s or the fourth edition of 
Black’s. While Ballentine’s contains 
no reference to no-fault insurance, 
the new Black’s has five pages of 
insurance definitions, including no- 
fault, of course. 

Whatever dictionaries you have or 
you choose to purchase, please 
remember this: there is no shame in 
not knowing the precise meaning of a 
term, but the failure to determine 
what a term means when one does 
not know is nothing less than 
recklessness. 
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YOU HAVE THE WILL 
CORBEL HAS THE WAY 


... The most complete Wills and Trusts system 
ever designed encompassing the 
Economic Tax Recovery Act of 1981 


This service of documents and checklists (with com- 
mentary), has been developed by Corbel with the input 
of estate planning specialists throughout the country. It 
has been revised and expanded to provide the attorney 
with a broad range of estate planning documents. 


Corbel, using advanced computer technology, has 
created a new industry standard for the design and 
preparation of estate planning instruments. 


Using unique checklists, you can design a complete 
estate plan, including a spouse’s reciprocal will, in min- 
utes. Thousands of alternatives, cross referenced to 
each checklist choice, enables you to review language 
as it correlates to the documents being prepared. 


This is much more than the usual form book built on 
instruments borrowed from lawyers’ files. The docu- 
ments in this Manual are continually being used in 


This system includes: 


active practice. They are the survivors, the “bottom 
line” solutions to the development of fully coordinated 
estate plans. 


Corbelis able to provide this unique service because of 
its advanced computer based Document Preparation 
System. This system enables lawyers to mail completed 
checklists with their individually drafted revisions or 
special language to Corbel. 


Our computers assemble, edit and correctly format the 
entire set of estate plan documents in minutes. The 
finished “office quality” documents can be back to the 
lawyer faster than they can be produced in the lawyer’s 
office—including mail time— and without error. 


This valuable service can be brought to your office in 
days without obligation. Just complete the coupon 
below and we will forward it to you without delay. It’s a 
service you can’t afford to be without. 


@ Marital Will with Trust 

@ Will with Contingent Trust 

@ Will without Trust 

® Pourover Wills for Testator & Spouse 
Community Property Edition also available 


@ Revocable Trust (funded & unfunded) 
e Irrevocable Trust 
@ Life Insurance Trust 


Included are alternatives encompassing @ Qualified Terminable Interest Property Trust (QTIP) © Crummey Powers 
® Unified Credit Shelter ¢ Unlimited Marital Deduction @ Qualified Disclaimer @ Section 303 Stock Redemption 


@ Charitable Remainder Annuity and Unitrusts ¢ “Flower Bonds” ® Dispositions pursuant to buy-sell agreements and 
many more useful clauses. 


I DO) Please send me the Wills & Trusts Forms Manual and Checklists for a thirty day, no risk 1 
examination. At the end of 30 days when | am satisfied | will keep the Manual, the cost of | 
a which includes the first year’s update service, and honor your invoice for $88 plus postage 


and handling (Florida residents add 4%sales tax), or! will return it without obligation. Upkeep | 
Service includes semi-annual supplements reflecting changes in lawand newandimproved | 
provisions developed by users of Corbel’s Document Preparation Services. 


Serving the legal profession with 


Name 
Forms Manuals and Document Preparation Services 


Firm 


6620 Southpoint Drive, South Address 


Jacksonville, Florida 32216 (904) 731-4455 


City State Zip 


Phone 


If check is enclosed, Corbel will pay postage and handling. 
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LABOR LAW 


No solicitation - distribution 
rules: “working time” now in- 
valid, but check back next year 
By John F. Dickinson and Cindy L. Anderson 


No solicitation-distribution rules 
are commonly used by employers to 
limit on the job union organizing, as 
well as distribution of literature on 
company premises and solicitation of 
employees for other purposes. In 
T.R.W., Inc.,! the National Labor Re- 
lations Board (the “Board”) recently 
overruled its 1974 decision in Essex 
International, Inc.,2 and held that it 
no longer would uphold the validity 
of employer rules banning solicita- 
tion or distribution by employees 
during “working time.” 

At a time when the Board’s make- 
up will soon be changing, and in the 
face of an already unmanageable 
caseload, the Board for no apparent 
reason has set aside a well-established 
and accepted precedent. Although 
presented with no extrinsic evidence 
that either employers or employees 
were having any difficulty whatso- 
ever understanding the meaning of 
“working time,” the Board has sud- 
denly determined that this term is 
“ambiguous” and could interfere 
with employees’ rights under the 
National Labor Relations 

This article will briefly trace the 
development of case law .govern- 
ing no solicitation-distribution rules 
promulgated by employers. In addi- 
tion, the article will focus on recent 
decisions such as T.R.W., Inc., in an 
attempt to give some guidance to pri- 
vate employers struggling to promul- 
gate a no solicitation-distribution rule 
which complies with the Board’s 
latest whim. 

It should be noted that the article is 
not intended to address the closely 
related areas of nonaccess rules‘ or 
the shopping center cases with their 
attendant First Amendment ques- 


tions.5 Each of these areas could be 
the subject of a separate article. 
Finally, the article is aimed at the 
Florida private sector employer, 
rather than the public sector employ- 
er who must follow the statutory 
restrictions on no solicitation- 
distribution rules embodied in 
§477.509 of the Public Employees 
Relations Act.® 


Early case law 


The National Labor Relations Act 
does not specifically grant employees 
the right to solicit or distribute ma- 
terials on the employer’s premises. 
Rather, this right is derived from §7 
of the Act, which provides in part: 
Employees shall have the right to self- 
organization, to form, join or assist labor or- 
ganizations, to bargain collectively through 
representatives of their own choosing, and to 
engage in other concerted activities for the 
purpose of collective bargaining or other 
mutual aid or protection ... .7 
Employer limitations cn their em- 
ployees’ §7 rights to solicit and dis- 
tribute literature on the employer's 
property were first considered by the 
United States Supreme Court in 
Republic Aviation Corp. v. NLRB 
There the Supreme Court upheld the 
Board’s ruling that an employer may 
not prohibit its employees from dis- 
tributing union organizational ma- 
terial in nonworking areas of its 
industrial property during nonwork- 
ing time absent a showing by the 
employer that a ban is necessary to 
maintain plant discipline or produc- 
tion. The Court held that this standard 
was an acceptable 
adjustment between the undisputed right of 
self-organization assured to employees under 
the Wagner Act and the equally undisputed 
right of employers to maintain discipline in 
their establishments.° 


The Board elaborated on the basic 
precepts of no solicitation-distribution 
rules in Stoddard-Quirk Manufac- 
turing Co.'® In this case, the Board 
held that an employer may forbid the 
distribution of union literature by 
employees in working areas during 
both working and nonworking time. 
It also held that an employer may 
forbid union solicitation during 
working time in any plant area. The 
handing out of union authorization or 
membership cards, with or without 
conversation, was deemed solicita- 
tion, not distribution, and could not 
be prohibited on the company’s 
premises during nonworking time in 
the absence of unusual circumstances. 

All of these guidelines, as articu- 
lated in Stoddard-Quirk and other 
Board decisions, are merely applied 
by the Board to determine “presump- 
tive” validity or invalidity of no 
solicitation-distribution rules. A pre- 
sumptively valid rule may become 
invalid if it is applied in a discrimina- 
tory manner.'! A_ presumptively 
invalid rule may be proper if the em- 
ployer can cite special circumstances 
to justify it.!* 


Time restrictions 


One area where the Board tradi- 
tionally has applied a presumption of 
validity or invalidity has been in the 
terminology used to describe the 
time when employees may or may 
not solicit and distribute. In Essex 
International, Inc.,!°> the Board de- 
cided that there was a distinct dif- 
ference between the term “working 
time” and the term “working hours.” 

It held that rules prohibiting solici- 
tations during “work time” or “work- 
ing time” were presumptively valid, 
because employees could be expect- 
ed to understand that working time 
would mean only the period of time 
that is spent in the performance of 
actual job duties, thus excluding 
break time and meal time. Rules pro- 
hibiting solicitation during “work 
hours” or “working hours” might be 
understood by employees as prohib- 
iting solicitation during the entire 
time the employee was at work, in- 
cluding break time and meal time, so 
these terms were deemed overly 
broad and thus presumptively inval- 
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id. However, the employer could 
rebut the presumption of invalidity 
by offering extrinsic evidence that in 
the context of a particular case the 
“working hours” language was com- 
municated to employees or applied 
in such a way as to convey an intent 
to clearly permit solicitation during 
break times or other periods when 
employees were not actively at 
work.!* 

Later cases applied the Essex doc- 
trine in deciding the validity of vari- 
ous no solicitation-distribution ruies,!® 
but the doctrine predictably did not 
always cover the differing factual 
circumstances of each case. In NLRB 
v. Florida Medical Center, Inc.,'* the 
Lauderdale Lakes General Hospital’s 
no solicitation rule was published in 
its employee’s manual as follows: 
Employee solicitation of any kind, the collec- 
tion of funds, group congregating or partici- 
pating in activity of other than hospital busi- 
ness shall not be carried out on hospital time or 
property without special permission of the 
hospital. Hospital time is defined to mean 
those hours that an employee is paid to work. 
Example: An off-duty employee can only 
solicit another off-duty employee."” 

The employer contended that the 
phrase “hours when an employee is 
paid to work” should be interpreted 
to cover only solicitation during 
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actual working time and in a working 
area. The United States Court of Ap- 
peals for the Fifth Circuit did not 
agree, holding: 

With regard to the time during which em- 
ployees might engage in solicitation, the rule 
was inherently ambiguous and we construe 
that ambiguity against the employer.!® 

In another Fifth Circuit case, 
Florida Steel Corp. v. NLRB, the 
court was faced with a rule prohibi- 
ting solicitation “on the Company’s 
time.” In interpreting its validity, 
the court examined the rule from the 
viewpoint of the average Florida 
Steel employee and held that the 
phrase could easily have been seen as 
barring solicitation during the entire 
time the employee was “clocked in,” 
including such nonworking time as 
rest periods and coffee breaks. 
Therefore, it upheld the Board’s 
decision that the rule was overly 
broad and violated §8(a)(1) of the 
Act.® 

In Chrysler Corp.,*! the employer 
tried a different tactic, promulgating 
a rule prohibiting both “[u]nau- 
thorized solicitation, except such 
solicitation during employees’ non- 
working time as is protected by the 
National Labor Relations Act,” and 
“{u]nauthorized distribution of liter- 
ature, except such distribution during 
nonworking time in nonworking 
areas as is protected by the National 
Labor Relations Act.”22 The Board 
held these rules invalid on their face 
because of their ambiguity, declaring 
it immaterial that the employer 
might interpret and apply them 
lawfully.* 

As noted above, in T.R.W., Inc., 
the Board overruled its prior decision 
in Essex International, Inc., and 
found that rules prohibiting solicita- 
tion or distribution during either 
“working time” or “working hours” 
would be presumptively invalid un- 
less the rule clearly spelled out that it 
did not apply “during break periods 
and meal times, or other specified 
periods during the workday when 
employees are properly not engaged 
in performing their work tasks.”%4 

Actually, in Essex, a 3-2 decision 
(members Fanning and Jenkins dis- 
sented), the Board had overruled its 
prior decision in Avon Convalescent 
Center, Inc.,* a case in which mem- 
bers Fanning and Jenkins had 
formed part of the majority. Ap- 
parently members Fanning and 
Jenkins have been smarting ever 
since, since they obviously jumped at 
the chance to overrule Essex as soon 
as a new Board member (member 
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Zimmerman) was appointed who 
could be persuaded to go along with 
their view on _ no _ solicitation- 
distribution rules. 

In that regard, it is clear the same 
result in T.R.W., Inc., could have 
been reached by applying the gener- 
al rule established by Essex. There 
was no need to overrule that case. In 
T.R.W., Inc., the Board was con- 
fronted with a no solicitation- 
distribution rule which prohibited 
solicitation by employees during 
“working time,” but which prohibi- 
ted distribution during “working 
hours.” Under Essex, the solicitation 
portion of this rule would have been 
lawful, and the distribution portion 
violative of §8(a)(1) of the Act. 

The administrative law judge, re- 
lying upon Essex, had found the dis- 
tribution portion of the rule 
presumptively invalid, and found the 
employer in violation of the Act since 
this presumption was not sufficiently 
rebutted. The Board, however, re- 
jected this approach, and held that a 
rule prohibiting solicitation or distri- 
bution during either “working time” 
or “working hours” would be pre- 
sumptively invalid unless it spelled 
out that it did not apply to break peri- 
ods, meal times, and similar 
nonworking times. Significantly, the 
Board could not find the solicitation 
portion of the rule (containing the 
“working time” language) violative 
of the Act, since an allegation to this 
effect had not been included in the 
complaint against the employer. 
Thus, the Essex doctrine could have 
been applied in this case with the 
same result. 

It should be noted that the entire 
basis for no solicitation-distribution 
rules, as expressed by the Board in its 
1943 decision in Peyton Packing 
Co.,*lies in the principle that “work- 
ing time is for work.” Neither 
employer nor employee (and ap- 
parently no one except the Board) 
has had any difficulty ascertaining 
the meaning of the commonsense 
term “working time.” A sounder ap- 
proach would place more focus on 
how an employer’s rule was enforced 
in each case, rather than speculating 
that an employer’s use of a well- 
established term might possibly lead 
some small percentage of employees 
into believing that the rule covered 
meal and break time. 


Exceptions to no solicitation- 
distribution rules 


Two exceptions exist to the gener- 


al rule concerning time and place 
restrictions in the solicitation- 
distribution cases. One exception is 
made for retail department stores, 
and the other arises in the hospital 
setting. 

In the retail department store situa- 
tion it is settled law that an employer 
may prohibit employee solicitation 
in the store’s public areas even during 
nonworking time because of the 
nature of the business.?” These areas 
include selling floors, elevators, es- 
calators, stairways, corridors, and 
public restaurants. Nevertheless, a 
rule in the retail establishment pro- 
hibiting solicitation on “store premi- 
ses during working hours by any 
persons” was held invalid because it 
could be read as prohibiting em- 
ployee activity in nonselling areas 
during employees’ nonworking 
time.”® 

More recently, the Times Publish- 
ing Company of St. Petersburg, Flor- 
ida, raised the argument that its 
lobby, where some customers came 
to pay bills at the cashier’s office, or 
to place classified ads, was a “retail 
establishment” where distribution 
and solicitation could be _ pro- 
scribed.° The court of appeals 


agreed that the lobby was a work 
area, so that distribution could be 
limited, but remanded the case to the 
Board to decide whether a retail 
establishment issue existed. In its 
subsequent opinion, the Board rejec- 
ted the employer’s argument because 
it had not demonstrated “that per- 
mitting solicitation in the lobby of its 
downtown office building would 
interfere with its primary business 
operations” of publishing news- 
papers.*! 

The other exception to the general 
restrictions placed by the Board on 
no solicitation-distribution rules in- 
volves hospitals. The first indication 
of a change in policy for hospitals 
came in St. Johns Hospital,®? in 
which the Board first recognized that 
a hospital may prohibit solicitation in 
“strictly patient care areas”: 


Solicitation at any time in those areas might be 
unsettling to the patients—particularly those 
who are seriously ill and thus need quiet and 
peace of mind. Consequently, banning solici- 
tation on nonworking time in such areas as 
described above would seem justified in 
hospitals and to the extent that Respondent's 
rule prohibits such activity in those areas it is 
valid. 


In NLRB v. Baptist Hospital, 
Inc.,34 the United States Supreme 


Court used the Board’s rationale to 
expand the areas where solicitation 
and distribution could be prohibited 
to include not only the “strictly” 
patient care areas recognized by the 
Board, i.e., patients’ rooms, operating 
rooms, X-ray and therapy areas, but 
also the corridors and sitting rooms 
on patient floors. This case followed 
Beth Israel Hospitali v. NLRB,® de- 
cided a year earlier by the Supreme 
Court, in which the Court upheld the 
Board’s decision that a health care 
facility must permit employee solici- 
tation and distribution during 
nonworking time in nonworking 
areas, unless a ban on solicitation 
could be justified “as necessary to 
avoid disruption of health care oper- 
ations or disturbance of patients.”%* 

Baptist Hospital applied the above 
burden of proof to widen the “im- 
mediate patient care area” definition, 
while at the same time holding that 
the employer failed to justify the no 
solicitation-distribution rules applied 
to the cafeteria, gift shop and lobby 
since the evidence indicated that the 
hospital’s patients ordinarily 
mained on floors above the first 
floor. In upholding the hospital’s ban 
in some areas and not in others, the 
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Supreme Court cautioned the Board 
to recognize variations among facili- 
ties in applying its presumption to 
any of the multi-functional areas of a 
modern hospital. 

In subsequent hospital cases, the 
Board has continued to define imme- 
diate patient care areas narrowly,” 
although there have been mixed re- 
sults on appeal. In NLRB v. Los 
Angeles New Hospital, the Court of 
Appeals for the Ninth Circuit upheld 
the Board’s finding that the hospital 
violated §8(a)(1) of the Act when a 
supervisor prohibited an employee 
from soliticing in a breakroom that 
was adjacent to the operating room. 
The hospital argued that the area was 
a “sitting room” on a patient care 
floor, and thus was an area where the 
employer could permissibly prohibit 
solicitation under the standards set 
out in Baptist Hospital. The Board 
had found that the room was an em- 
ployee lounge, and not a sitting area 
for visitors, since there was a separate 


waiting room on the same floor for 
the use of visitors. 


The court agreed that there was 
substantial evidence on the record to 
support the Board’s conclusion, and 
that the evidence presented by the 
employer to show that the solicitation 
in question had disturbed others in 


_the operating room constituted an 


isolated incident insufficient to show 
“disruption to patient care would 
necessarily result’ in the absence of a 
complete ban on solicitation in the 
lounge.”*® The court noted that the 
supervisor failed to take the less re- 
strictive approach of requesting the 
employees to talk more quietly. 
Likewise, in Eastern Maine Medi- 
cal Center v. NLRB,” the Court of 
Appeals for the First Circuit upheld 
the Board’s finding that a hospital’s 
no solicitation rule was overly broad 
and violative of §8(a)(1), since it did 
not permit solicitation during the full 
range of nonworking time in areas 
not involved with patient care. The 
court held: 
Thus, the rule covered substantially more than 
patient-care areas, even giving that term a 
broad definition. EMMC failed to introduce 


any evidence justifying the broad _no- 
solicitation rule as necessary to prevent either 
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disruption of patient care or disturbance of 
paticnts.*! 


The District of Columbia Circuit, 
however, has not taken as restrictive 
a view of no solicitation rules in the 
health care industry as have the 
Board and the First and Ninth Cir- 
cuits. In Baylor University Medical 
Center v. NLRB,* the D.C. Circuit 
denied enforcement of the Board’s 
order finding the Medical Center no 
solicitation rule invalid, and remand- 
ed the case for further consideration 
in light of the views it outlined in its 
decision. The Board had concluded 
that cafeterias and vending machine 
areas were not areas in which solici- 
tation could be banned,* in accord- 
ance with the NLRB General Counsel 
Memorandum on Guidelines for 
Handling No Solicitation Rules is- 
sued on October 5, 1979, which were 
sent to adminsitrative law judges 
after the decision in Baptist Hospital. 


The guidelines stated that a ban on 
solicitation in patient rooms, opera- 
tion rooms, and treatment rooms 
should continue to be treated as pre- 
sumptively valid, but in areas such as 
offices and laboratories, where 
patients generally would not be 
present, a ban on solicitation be- 
tween nonworking employees would 
fall within the presumptively invalid 
category. The guidelines further pro- 
vided that areas in which the 
employees might mingle with the 
patients as well as visitors and the 
general public—cafeterias, phar- 
macies, gift shops, lobbies, exterior 
grounds and walkways—were also 
areas in which solicitation should 
continue to be presumed protected. 


The D.C. Circuit held in Baylor 
University Medical Center that the 
Board erred in presuming that soli- 
citation in areas not directly de- 
voted to patient care does not disrupt 
patient care. The court directed the 
Board to consider the hospital’s evi- 
dence on that issue before reaching a 
decision. It emphasized that there 
was evidence that witnessing union 
solicitation tends to undermine both 
patient and visitor confidence in the 
hospital and that a concentration of 
patients and visitors in the cafeteria 
at certain times might warrant restric- 
tions on solicitation during those 
times. 


The court also pointed out that al- 
though the availability of alternative 
areas for solicitation is irrelevant to a 
ruling on no solicitation rules in non- 
hospital cases, the Supreme Court 
recognized in Beth Israel that 


> 


different considerations in the health 
care industry make proper an inquiry 
into the availability of alternative 
areas. 

At this time, the case is on remand 
to the Board. However, it is doubtful 
that the Board will alter its strict view 
of what constitutes a “patient care 
area,” particularly in light of the 
success it has enjoyed in other cir- 
cuits. Therefore, until such time as 
the Board’s guidelines change, it 
probably would be prudent for the 
Florida hospital employer to prohibit 
solicitation only in “patient care 
areas” as defined by the Board. 


Prohibiting “political” distribution 


Finally, distribution by employees 
of certain types of materials may be 
prohibited where the content of the 
materials is such that the distribution 
activity is not protected, concerted 
activity within the contemplation of 
§7 of the National Labor Relations 
Act. In that regard, the Supreme 
Court has held that statements made 
with knowledge of their falsity or 
with reckless disregard for their truth 
are not protected activity.44 How- 
ever, in Great Lakes Steel v. NLRB,* 
the United States Court of Appeals 
for the Sixth Circuit upheld the 
Board’s finding that the employer 
violated §8(a)(1) by promulgating a 
rule restricting employees from 
distributing literature on company 
property at any time which was 
libelous, defamatory, scurrilous, 
abusive or insulting. The court found 
that the employer had failed to show 
why such a broad rule was needed to 
maintain discipline in the plant. 


The employer can also prohibit 
employees from distributing 
political literature. Thus, the Board 
has held that a company’ may 
prohibit distribution on its property 
of written material which is solely 
concemed with a political election. 
It also has held, however, that where 
the written material is “mixed” and 
includes both “social comment” as 
well as matters pertaining to working 
conditions, the employer may not 
prohibit distribution of the litera- 
ture on nonworking time and in non- 
working areas.“ This position was re- 
inforced by the Supreme Court in 
Eastex, Inc. v. NLRB, where the 
Court held that a union’s attempted 
distribution of a union newsletter 
urging employees to oppose incor- 
poration of a right to work statute 
into a revised state constitution, and 
criticizing the presidential veto of 


an increase in the federal minimum 
wage, was concerted activity protec- 
ted under the “mutual aid or protec- 
tion” clause of §7 of the Act. The 
Court reasoned: 


It is true, of course, that some concerted 
activity bears a less immediate relationship to 
employees’ interest as employees than other 
such activity. We may assume that at some 
point the relationship becomes so attenuated 
that an activity cannot fairly be deemed to 
come within the ‘mutual aid or protection’ 
clause. It is neither necessary nor appropriate, 
however, for us to attempt to delineate pre- 
cisely the boundaries of the ‘mutual aid or 
protection’ clause. That task is for the Board to 
perform in the first instance as it considers the 
wide variety of cases that come before it.‘ 


Until . . . the Board’s 
guidelines change, it 
probably would be prudent 
for the Florida hospital 
employer to prohibit 
solicitation only in 
“patient care areas” 


A recent case where an employer 
lawfully denied employees the right 
to distribute political union literature 
is Auto Workers, Local 174 v. 
NLRB.* There the literature was 
union pamphlets entitled “Protect 
your hard-won collective bargaining 
gains— VOTE on Tuesday, Novem- 
ber 7,” and featured union endorsed 
candidates for governor, U.S. 
Senator, and justice of the Michigan 
Supreme Court. The pamphlets 
described the endorsed candidates as 
“committed to working for the best 
interests of working men and 
women” and “familiar with workers’ 
needs.”5! After the employer refused 
the requested permission to 
distribute the leaflets, the union 
abandoned its distribution plans but 
filed an unfair labor practice charge 
against the company. The Board 
ruled against the union: 

In neither case can the leaflets be found to 
relate to employee problems and concerns as 
employees. In light of these facts, we find that 
the leaflets sought to be distributed at Respon- 
dent’s premises on November 6, 1978, are not 
protected and Respondent's refusal to allow 
their distribution is not violative of the Act.®2 

The union argued in the court of 
appeals that the Board’s approach of 
“we know it when we see it” leaves 
both employees and employers 
without standards to guide their 


future conduct. However, the court 
rejected this argument, noting that 
the approach used by the Board was 
consistent with the Supreme Court’s 
holding in Eastex that §7 protection 
may depend upon the object or 
context of the activity. Accordingly, 


the union’s petition for review was 
denied. 


Conclusion 


In conclusion, under the present 
state of the law, private employers 
can promulgate solicitation- 
distribution rules along the following 
guidelines: 

e The employer can post his pro- 
perty against either solicitation or 
distribution by nonemployees, as 
long as the union, through 
“reasonable efforts,” can reach the 
employees via other channels of 
communication; 

e Employees can be prohibited 
from solicitation or distribution 
during “working time,” as long as the 
rule spells out that it does not apply 
during break periods, mealtimes, or 
other similar nonworking times; 

e Employees can be prohibited 
from distribution at any time in work 
areas; 

e Retail department store 
employers can prohibit solicitation 
or distribution at any time in “public 
areas”; 

e Hospital employers can prohibit 
solicitation or distribution by 
employees at any time in patient care 
or patient access areas; and 

e Employers can prohibit em- 
ployees from distributing material 
which is strictly political in nature. 

These are the rules that apply this 
year. However, in view of the 
Board’s past track record, the 
prudent employer should check back 
again next year. 0 
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acting on their behalf are hereby prohibited 
from: (a) Soliciting public employees during 
working hours of any employee who is 
involved in the solicitation. (b) Distributing 
literature during working hours in areas where 
the actual work of public employees is 
performed, such as offices, warehouses, 
schools, police stations, fire stations, and any 
similar public installations. This section shall 
not be construed to prohibit the distribution of 
literature during the employee’s lunch hour or 
in such areas not specifically devoted to the 
performance of the employee’s official duties. 
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TAX LAW NOTES 


Federal income tax 
aspects of retired lives 
reserve insurance 
arrangements 


By James E. Roberts and 
Ronald T. Martin 


Some group life insurance plans 
provide for insurance on an em- 
ployee’s life to be continued after the 
employee’s retirement. A retired lives 
reserve is a fund established and 
maintained by an employer to 
provide a means of prefunding the 
cost of continuing group insurance 
benefits for retired employees. The 
purpose of the retired lives reserve 
concept is to provide an employer 
with a vehicle through which he can 
allocate the cost of providing group 
term life insurance benefits to retired 
employees over the working 
lifetimes of those employees. 

Although this concept was initially 
used primarily in connection with 
group term life insurance plans insur- 
ing a large number of employees, the 
concept is applicable to large as well 
as small closely-held corporations. In 
this article, the income tax aspects 
involved in using the retired lives 
reserve concept will be discussed, as 
will the various funding media 
available to fund post retirement 
benefits. 


Deductibility of contributions 
The issue of the deductibility of 


premiums paid or incurred under life 
insurance policies providing group 
term life insurance for active and/or 
retired employees where a portion of 
such premium is credited to a retired 
lives reserve fund is governed by 
§162(a) of the Internal Revenue 


Code, which allows a deduction for 
all ordinary and necessary expenses 
paid or incurred during a taxable 
year in carrying on a trade or 
business. However, to avoid 
distortions in a taxpayer's taxable 
income, such expenses are 
deductible only for the year to which 
they are properly attributable. For 
example, a cash basis employer who 
pays a premium for fire insurance 
insuring his business property for a 
period of three years must ratably 
deduct the premium paid over the 
three-year period even though the 
entire premium is paid during a 
single taxable year.! In connection 
with a retired lives reserve fund, the 
Internal Revenue Service has taken 
the position that payments made toa 
retired lives reserve fund will be 
deductible for federal income tax 
purposes if: 

e The balance in the reserve fund 
is held solely for the purpose of 
providing life insurance coverage for 
active or retired persons so long as 
any active or retired employee 
remains alive; 

e The amount added to the retired 
lives reserve fund is no greater than 
an amount which would otherwise 
be required to allocate fairly the cost 
of the life insurance coverage 
provided over the working lives of 
the employees insured under the 
reserve; and 

e The sponsoring employer has no 
right to recapture any portion of the 
money in the retired lives reserve 
fund so long as any active or retired 
employee remains alive.? 

To avoid distortions in the 
employer’s taxable income, 
payments made to a retired lives 
reserve fund must be actuarially 
determined and made on a level 
basis.2 However, where the benefits 
provided under the retired lives 
reserve fund are not level, (i.e. where 
the amount of group term life 
insurance or the period of time a 
given amount of group term life 
insurance is continued for a retired 
employee is dependent upon the 
length of service with the sponsoring 
employer), the funding of a retired 
lives reserve fund need not be on a 
level basis. Such funding would, 
however, have to be made upon an 


actuarially sound basis. In other 
words, the contribution made by an 
employer on behalf of an employee 
must reasonably represent the cost of 
benefits “earned” by the employee 
under the employer’s group term life 
insurance plan during the taxable 
year such contribution is made. 

The Internal Revenue Code 
provides that contributions to a 
deferred compensation plan shall not 
be deductible under §162 or §212 of 
the Internal Revenue Code unless 
such plan is a qualified retirement 
plan or the amount of the 
contribution is includable in the 
employee’s gross income in the 
taxable year of such contribution.‘ 
However, a retired lives reserve fund 
is an employee benefit plan rather 
than a deferred compensation plan 
even though some or all of the 
employees benefiting under it are 
retired. Therefore, the fund is not 
treated as a deferred compensation 
plan and is specifically excluded 
from the application of §404(a).5 

Notwithstanding the foregoing 
discussion, the deduction for 
contributions to a _ retired lives 
reserve fund is limited to ordinary 
and necessary business expenses.® A 
contribution to the fund on behalf of 
an employee is an ordinary and 
necessary business expense if the 
entire compensation, including 
fringe benefits, paid to or for the 
benefit of that employee is 
reasonable.’ 

In the event that an employee’s 
total compensation is unreasonable 
in light of the services actually per- 
formed by him for the employer, the 
deduction for the unreasonable por- 
tion of the compensation paid him 
would be disallowed. 


Tax-free accumulation of funds 


The Internal Revenue Service has 
taken the position that earnings on 
money in a retired lives reserve fund 
do not constitute gross income to the 
sponsoring employer, even though 
such earnings, as well as_ the 
contributions to the fund, may be 
used to pay the current costs of 
providing group term life insurance 
for both its active and retired 
employees.’ 

In addition, the earnings on the 
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amounts accumulated in the retired 
lives reserve fund are not subject to 
federal income tax if the funds are 
held in life insurance or annuity 
products, as long as the contracts are 
not surrendered and no amounts are 
received under the contracts;® in an 
account maintained by a life insurance 
company;’° or in an exempt employ- 
ees’ trust.!! However, each of these 
alternatives raises federal tax issues.!2 


Money reverting to employer 

Any money or property reverting 
to the sponsoring employer from the 
retired lives reserve fund, upon its 
termination or otherwise, would 
result in taxable income to the spon- 
soring employer to the extent that 
contributions to the fund resulted in a 
tax benefit to the employer (i.e., to 
the extent the employer received an 
income tax benefit from the 
deductions previously claimed for 
contributions to the fund).!° In the 
event or to the extent that deductions 
for contributions to the fund were 
taken in a year or years in which the 
employer would have otherwise had 
no taxable income, the money or 
property reverting to it from the fund 
as a result of such contributions 
would not represent income to the 
employer. However, any earnings on 
such contributions would be 
iricludable in the employer’s gross 
income. 


Taxability to employees 


Since the employee generally has 
no vested right to post retirement 
group term life insurance until 
retirement and has no right to monies 
contributed to the retired lives 
reserve fund, he will not be taxed 
prior to his retirement on amounts 
contributed to the fund by his 
employer for post retirement group 
term life insurance coverage.'* The 
taxability to the employee at 
retirement, when he first has a vested 
right to post retirement coverage, 
and thereafter, would be governed 
by §61, §79 or §83. The impact of 
these sections is discussed in the 
paragraphs below. 

Section 83 was enacted as part of 
the Tax Reform Act of 1969 and was 
specifically directed to restricted 
stock. However, the language of the 


statute, entitled ‘Property 
Transferred in Connection With 
Performance of Services,” is broad 
enough to reach transfers unrelated 
to restricted stock. 

Section 83 provides rules for the 
taxation of property transferred to a 
person in connection with the 
performance of services by the 
person. Such property is generally 
not taxable until it has been 
transferred to the person and be- 
comes substantially vested in the 
person.’ A transfer of property 
occurs when a person acquires a 
beneficial ownership interest in such 
property.'® Such property is 
substantially vested when it is either 
transferable or not subject to a 
substantial risk of forfeiture.!7 The 
rights of a person in property are 
transferable if the person can transfer 
any interest in the property to any 
person other than the transferor of 
the property, but only if the rights in 
such property of such transferee are 
not subject to a substantial risk of for- 
feiture.'8 substaritial risk of 
forfeiture exists whére rights in 
property that are transferred are 
conditioned, directly or indirectly, 
upon the future performance (or 
refraining from petfotmance) of 
substantial services by aity person, or 
the occurrence of a condition related 
to a purpose of the transfer, and the 
possibility of forfeiture is substantial 
if such condition is not satisfied.!® 

Clearly, from the foregoing 
definitions, if a retired employee's 
vested right to post retirement group 
term life insurance coverage 
constitutes “property” for purposes 
of §83, such property will have been 
transferred to and _ substantially 
vested in the employee and, 
therefore, will be taxable to the 
employee under §83(a). The 
proposed regulations promulgated 
under $83 stated that the term 
“property,” as used in connection 
with insurance contracts, was 
applicable only to the cash surrender 
value of such contracts.2° Therefore, 
as the usual retired lives reserve 
product has no cash surrender value, 
it could be concluded, based on the 
definition of “property” in the 
proposed regulations, that §83 did 
not apply. 

The definition of “property” for 


purposes of §83 was modified, 
however, in the final Regulations. In 
the final Regulations, the term 
“property” is defined in Treas. Reg. 
§1.83-3(e). That Regulation provides, 
in pertinent part, as follows: 

. . . The term ‘property’ includes real and 
personal property other than money or an 
unfunded and unsecured promise to pay 
money in the future. The term also includes a 
beneficial interest in assets (including money) 
which are transferred or set aside from the 
claims of creditors of tke transferor, for 
example, in a trust or escrow account... . In 
the case of a transfer of a life insurance 
contract, retirement income contract, 
endowment contract, or other contract 
providing life insurance protection, only the 
cash surrender value of the contract is 
considered to be property .. . . 

The foregoing definition in the 
final Regulations changes in two 
respects the definition of “property” 
in the proposed regulations. First, the 
proposed regulations excluded from 
the definition of property an 
unfunded and unsecured promise to 
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pay deferred compensation. As 
indicated by Treas. Reg. §1.404(a)- 
1(a)(2), a retired lives reserve fund is 
an employee benefit plan rather than 
a deferred compensation _ plan. 
Therefore, since the employer’s 
promise to provide a retired 
employee with post retirement 
coverage is fully funded, the 
exclusion in the final Regulations 
from the definition of property of an 
unfunded and unsecured promise to 
pay “money in the future,” rather 
than “deferred compensation,” may 
be significant. Second, the final 
Regulations add to the definition of 
property “.. . a beneficial interest in 
assets (including money) which are 
transferred or set aside from the 
claims of creditors of the transferor 
.... Under this new language, an 
argument could be made that the 
interest of the retired employee is in 
the retired lives reserve fund itself, 
rather than in the group term life 
insurance that is purchased by the 
fund. 

It can be argued that several 
revenue rulings are inconsistent with 
the conclusion that the continuance, 
via a retired lives reserve fund, of 
group term life insurance on the life 
of an employee who has attained 
normal retirement age and whose 
employment has terminated results 
in taxable income to the insured em- 
ployee under §83.%! Section 83(h) 
provides that a deduction equal to 
the amount includable as 
compensation in the gross income of 
the employee is allowable to the 
employer only for the taxable year of 
the employer in which or with which 
ends the taxable year of the 
employee in which such amount is 
includable as compensation. As the 
employee generally has no vested 
right to post retirement group term 
life insurance until retirement, §83 
could not tax the employee until that 
time. Therefore, the argument goes, 
if §83 applied to retired lives reserve 
products, the employer would be 
entitled to a deduction only at the 
time of the employee’s retirement, 
rather than annually, as set forth in 
the revenue rulings. Under Treas. 
Reg. §1.83-6(a)(3), in the case of a 
transfer to an employee benefit plan 
described in Treas. Reg. §1.162- 


10(a), §83(h) does not apply. Thus, 
since presumably, a group term life 
insurance program is a plan so 
covered, contributions to fund a 
retired lives reserve fund would be 
currently deductible notwith- 
standing §83(h). 

The best argument against the 
taxability of an employee at or after 
retirement under §83 is that §79 
overrides §83. Standard principles of 
statutory construction require that, 
where there are overlapping 
divisions within a statutory scheme, 
the more specific provisions should 
apply. Section 79 is specifically 
directed at employee taxability in 
respect of group term life insurance 
and, therefore, should take 
precedence over any potentially 
overlapping provision in §83. Section 
79(b)(1) provides that the 
inclusionary rule of §79(a) 
shall not apply to the cost of group term life 
insurance on the life of an individual which is 
provided under a policy carried directly or 
indirectly by an employer after such 
individual has terminated his employment 


with such employer and . . . has reached. . . re- 
tirement age... 


Thus, Congress intended to 


continue for retirees the tax-free 
status of group term life insurance 
prior to the Revenue Act of 1964. 
This is confirmed by the Senate 


Report on the Revenue Act of 1964 
which, in discussing new  §79, 
provides that “it was concluded that 
it would be undesirable to tax the 
aged or disabled individual who is no 
longer working for group term life 
insurance protection provided to him 
by his former employer.””* 

Under §61, an employee's gross 
income includes all income from 
whatever source derived, except as 
otherwise provided in the Code. 
Under §451, an item of gross income 
is to be included in gross income for 
the taxable year in which the 
taxpayer receives it. Treas. Reg. 
§1.451-1 states that receipt can be 
actual or constructive in the case of a 
cash basis taxpayer. Under the 
doctrine of constructive receipt, set 
forth in Treas. Reg. §1.451-2(a), 
income, although not actually 
reduced to a taxpayer's possession, is 
constructively received by him in the 
taxable year 
... during which it is credited to his account, 
set apart for him, or otherwise made available 
so that he may draw upon it at any time, or so 
that he could have drawn upon it during the 
taxable year if notice of intention to withdraw 
had been given. However, income is not 
constructively received if the taxpayer's 


control of its receipt is subject to substantial 
limitations or restrictions. 
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As an employee has no rights to 
money contributed to the retired 
lives reserve fund, no amount would 
be includable in the employee’s gross 
income under the doctrine of 
constructive receipt. 


By taking advantage of the 
new, innovative products, 
like retired lives reserve, 

an attorney can 
substantially reduce the 
after tax cost of life 
insurance to clients. 


Notwithstanding the nonapplica- 
bility of the doctrine of constructive 
receipt, it is arguable that an 
employee who has attained normal 
retirement age and whose 
employment has terminated should 
be taxed under §61 pursuant to the 
doctrine of economic benefit. Under 
this doctrine, an individual will be 
taxed on any economic benefit 
conferred upon him so long as and to 
the extent that the benefit has an 
ascertainable fair market value. As in 
the case of §83, the best argument 
against inclusion at or after retirement 
under the doctrine of economic 
benefit is that §79 takes precedence. 

The validity of the above 
discussion assumes, of course, that 
the life insurance provided under the 
retired lives reserve fund is group 
term life insurance.24 Because the 
usual retired lives reserve product 
involves advance funding and the 
accumulation of funds, it is possible 
that the Internal Revenue Service 
will contend that the life insurance 
provided under the retired lives 
reserve fund is not group term life 
insurance on the ground that such 
funding and accumulation constitute 
permanent benefits.> This conten- 
tion, if made, would seem contrary to 
the applicable Treasury Regulations 
under §79. 

The examples of permanent 
benefits in Treas. Reg. §1.79-0 
include “a paid-up or cash surrender 
value,” neither of which is provided 
by the usual retired lives reserve 
product. Moreover, the same 
Regulation excludes from the 
definition of a permanent benefit: 


“Any other feature that provides no 
economic benefit (other than current 
insurance protection) to the 
employee.” It would seem that the 
usual retired lives reserve product 
does not at any time provide 
anything other than current 
insurance protection to the 
employee. Of course, in the event 
that the possible contention referred 
to is made and upheld, §§83 and/or 
61 would apply. 


What constitutes a retired lives 
reserve fund 


The purpose of a retired lives re- 
serve fund is to accumulate money to 
be used to pay all or part of the cost 
of providing group term life 
insurance on the lives of retired 
employees. In order to have a retired 
lives reserve fund that will provide 
an employer and its employees the 
benefits described above, the fund 
must not provide anything other than 
group term life insurance to an 
employee. 

Money or property paid or made 
available to the employee under the 
fund would constitute gross income 
to the employee. Therefore, the fund 
may not, without adverse tax 
consequences to the insured 
employee, discharge its obligations 
to an employee insured thereunder 
by purchasing and distributing to the 
employee a _ paid-up insurance 
contract with a face amount equal to 
the amount of insurance the fund is 
obligated to provide the employee.”® 
Also, the insured employee cannot 
be given the right at any time (i.e., at 
death, disability, retirement or 
termination of employment) to 
receive money contributed to the 
fund on his behalf. In addition, a 
provision allowing the employer to 
terminate the plan and distribute the 
monies in the plan to the employees 
then insured under the employer’s 
group term life insurance plan will 
not be approved by the national 
office of the Internal Revenue 
Service. 

The plan must also contain a 
provision precluding the employer 
from recapturing a portion of the 
retired lives reserve fund so long as 
any active or retired employee of the 
employer remains alive. Following 
the death of the last employee, 
money remaining in the fund may, 
however, revert to the sponsoring 
employer. As discussed above, such 
monies may constitute gross income 
to the employer. 


Conclusion 


In advising a client regarding the 
purchase or use of life insurance, the 
attorney should be aware that the 
current economic climate has substan- 
tially reduced the attractiveness of 
most traditional life insurance pro- 
ducts. By taking advantage of the tax 
advantages of the new, innovative 
products now being offered by the 
life insurance industry, like retired 
lives reserve, an attorney can sub- 
stantially reduce the after tax cost of 
life insurance to clients. Care must be 
taken, however, to ensure that the tax 
advantages promised by a product 
are truly available. For example, life 
insurance companies are offering 
very high yields on money held in 
their retired lives reserve funds. Un- 
fortunately, some of these funds are 
held in nonexempt trusts and the life 
insurance companies have made no 
allowance for the taxes which will be 
levied on the trust earnings. Once this 
error is discovered by these 
companies, the net yield on assets 
held by their retired lives reserve 
trusts will be substantially reduced. 
Unfortunately, their policyholders, 
and perhaps your clients, will have 
money locked into these trusts.270 
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3Rev. Rul. 73-599, 1973-2 C.B. 40. 

41.R.C. §$404(a). 

5Treas. Reg. §1.404(a)-1(a)(2); Rev. Rul. 
69-478, 1969-2 C.B. 29. 

8T.R.C. §162(a). 

7Treas. Reg. §1.162-7(a). 

8Rev. Rul. 69-382, 1969-2 C.B. 28. 

9T.R.C. §§72 and 1035. 

10T.R.C. §§801 et seq.; Rev. Rul. 69-382, 
1969-2 C.B. 28. 

NT_R.C. §501. 


Retired Lives Reserve maintained by a 
nonexempt trust. §61 of the Code provides 
that “... gross income means all income from 
whatever source derived.” The question to be 
resolved is whether the funds received by a 
trust, created to administer a group life 
insurance plan which provides prefunded, 
post retirement benefits, are treated as gross 
income to the trust. In general, when an entity 
receives funds as a conduit or agent for the 
forwarding of such funds, the receipt by the 
entity is not gross income. In other words, if an 
intermediary is employed as a depository for 
funds in trust and is obligated, in a fiduciary 
capacity, to expend the funds in their entirety 
for a specified purpose, the benefit, profit or 
gain does not accrue to the intermediary and, 
consequently, the funds received are not gross 
income. Even though the monies contributed 
to a retired lives reserve fund maintained by a 
trust are not required to be spent in one year, 
the sums remaining, if restricted as to future 
use, are not gross income to the trust. 

Therefore, if the contributions by the 
employer to a retired lives reserve group life 
insurance plan are paid to an irrevocable trust 
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and the trustees are required, under the trust 
agreement, to use the funds solely for the 
administration of the plan on behalf of the 
employer and its employees, the trust will 
recognize no gross income upon receipt of the 
contributions. However, any investment 
income received by the trust will constitute 
gross income within the meaning of §61 of the 
Code. See, Concord Village, Inc. 65 TC 142 
(1975); Ford Dealers Advertising Fund, Inc., 
55 TC 761 (1971), affd 456 F.2d 255, 72-1 
USTC para 9228 CA5, (1972), nonacq. Rev. 
Rul. 74-318, 1974-2 C.B. 14; New York State 
Association of Real Estate Boards Group 
Insurance Fund, 54 TC 1325 (1970); Growers 
Credit Corporation, 33 TC 981 (1960); Seven- 
up Company, 14 TC 965 (1950), acq. in result 
only Rev. Rul. 74-319, 1974-2 C.B. 15; Rev. Rul. 
75-370, 1975-2 C.B. 25; Rev. Rul. 74-318, 1974-2 
C.B. 14. Rev. Rul. 74-321, 1974-2 C.B. 16. 
However, a properly designed retired lives 
reserve trust whose assets consist of only 
life insurance and/or annuity products should 
never have taxable income. 

Retired lives reserve maintained by a 
§501(c)(9) trust. If a trust, exempt from 
taxation pursuant to §501(c)(9) of the Code, is 
utilized to administer a group life insurance 
plan, neither the contributions from the 
employer nor the investment income 
therefrom will be subject to Federal income 
tax. ILR.C. §§501(a), 511, 512(a)(3) and 513. 

In order to qualify for exempt status under 
§501(c)(9) as a voluntary employee’s 
beneficiary association, the following 
requirements must be met: 

(1) The organization must be an employees’ 
association. Treas. Reg. §1.501(c)(9)-1(a). In 
general, the organization must be composed 


of all individuals employed by a single 
employer. However, membership and, 
therefore, benefits may be limited to one or 
more classes of employees, as long as the 
classes are selected on the basis of criteria 
which do not limit membership to officers, 
shareholders or highly compensated 
employees. In addition, persons other than 
employees may be included in the 
organization so long as they have an employ- 
ment related bond with employee-members. 
Treas. Reg. §1.501(c)(9)-2(a)(1). Such mem- 
bers may not, however, exceed 10 percent of 
the membership of the organization. 

(2) The membership of the employees in 
the association must be “voluntary.” Treas. 
Reg. §1.501(c)(9)-1(b). An association is not a 
voluntary association if the employer uni- 
laterally imposes membership in the asso- 
ciation on the employee as a condition of 
his employment and the employee thereby 
incurs a detriment, e.g., deductions from pay. 
Treas. Reg. §1.501(c)(9)-2(c) (2). 

(3) The organization must provide for the 
payment of life, sick, accident or other 
benefits to its members, their dependents or 
designated beneficiaries and substantially all 
of its operations must be in furtherance of 
providing such benefits. Treas. Reg. 
§1.501(c)(9)-1(c). Generally, the providing of 
life benefits must be for current protection 
only. Thus, term insurance is an acceptable 
benefit. In addition, a permanent benefit, as 
defined in the Regulations under §79, is 
acceptable. Treas. Reg. §1.501(c)(9)-3(b). 

(4) No part of the net earnings of the 
organization inures, other than by payment of 
the benefits described in (3) above, to the 
benefit of any private shareholder or inividual. 
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Treas. Reg. §1.501(c)(9)-1(d). The payment of 
benefits to highly compensated personnel 
which are disproportionate in relation to 
benefits received by other employees will 
constitute inurement and, therefore, will cause 
the plan not to qualify under §501(c) (9). Treas. 
Reg. §1.501(c)(9)-4(b). In addition, the return 
of contributions to an employer upon 
termination of the plan will constitute 
inurement. Treas. Reg. §1.501(c)(9)-4(d). 

Because of the eligibility requirement set 
forth in (1) above and the broad definition of 
inurement contained in (4) above, an exempt 
trust will normally not be used to maintain a 
retired lives reserve fund. 

Retired lives reserve maintained by a life 
insurance company. If a retired lives reserve is 
maintained by a life insurance company to 
prefund the post retirement group life 
insurance benefits, neither the contributions 
from the employer to fund future premium 
requirements nor the investment income will 
be subject to Federal income tax. I.R.C. §801 
et seq. 


The employer's contributions which are add- 
ed to the retired lives reserve fund are excluded 
from the insurance company’s gain from 
operations and from life insurance company 
taxable income. I.R.C. §§802(b), 809(b)(1), 
809(d)(2) and 810 (c)(6). Interest credited to 
the retired lives reserve fund is treated as 
interest paid by the life insurance company 
and is excluded from taxable investment 
income under §804(a)(1), from gain from 
operations pursuant to §809(a)(1) and, 
ultimately, from life insurance company 
taxable income as defined by §802(b). I.R.C. 
§§805(a) and 805(e)(4), See Occidental Life 
Insurance Company of California v. U.S. 70-1 
USTC para. 9225 (D.C. 1970). In addition, the 
earnings on the fund do not constitute gross 
income to the sponsoring employer, even 
though such earnings may be used to pay the 
current costs of providing group term life 
insurance for both its active and retired 
employees. Rev. Rul. 69-382, 1969-2 C.B. 28. 

3Treas. Reg. §1.111-1. 


MT.R.C. §§61 and 83. A retired lives reserve 
plan should not have an early retirement 
option since, in the case of early retirement, 
§79(b)(1) cannot override §83. Treas. Reg. 
§1.79-2(b)(3). The importance of §79(b)(1) 
overriding §83 is discussed in the text at notes 


Treas. Reg. §1.83-1(a). 

'6 Treas. Reg. §1.83-3(a). 

Treas. Reg. §1.83-3(b). 

'8 Treas. Reg. §1.83-3(d). 

19Treas. Reg. §1.83-3(c). 

20Proposed Treas. Reg. §1.83-3(e). 

*1Rev. Rul. 69-382, 1969-2 C.B. 28; 73-599, 
1973-2 C.B. 40. 

227. R.C. §79(b)(1). 

23S. Rep. No. 830, 88th Cong., 2nd Sess. 
(1964); 1976-1 C.B. (Part 2) 550. 


24 See Roberts and Martin, 387 T.M., Group 
Life Insurance at A-2 et. seq. for the require- 
ments that must be met for life insurance to 
qualify as group term life insurance. 

5 Treas. Reg. §§1.79-0 and 1.79-1(b)(1). 

*6The fund could, however, prepay pre- 
miums on a group term life insurance contract, 
so long as the insured-employee had no rights 
or interest in such prepaid premiums. 

27 Rev. Rul. 69-382, 1969-2 C.B. 28, requires 
that money in a retired lives reserve fund be 
held by the insurance company, so long as any 
employee, active or retired, of the sponsoring 
employer remains alive. 


“AU 


PERSONAL 
INJURY | 
‘SEMINAR © 


F. Lee Bailey Participates 
in New Medico-Legal Program. 


Many attorneys avoid handling potentially successful personal in- 
jury cases because they lack current knowledge on important legal 
precedence and medical procedures. In addition, many doctors are 
inexperienced and uncomfortable in handling courtroom testimony, 
which has become increasingly essential in today’s practice. Join 
Attorney F. Lee Bailey with a distinguished group of professionals 
in a noteworthy program featuring a mock trial and the use of therm- 
ography in substantiating the presence of soft tissue injuries. 


Program Features: 


Pre-trial preparation & conference 

Independent medical examinations 

Use of thermography in the courtroom (live demonstration) 
Mock trial demonstrating effective trial techniques 
Cross-examination of the medical witness 

Insurance company relationships 

Examination & evaluation of pain & disability 

Medical-legal basis of soft-tissue injuries 


TO REGISTER, FILL OUT FORM AND MAIL WITH PAYMENT TO: 


Personal Injury Seminar, 201 N. Wymore Road, Winter Park, Florida 32789, Phone (305) 647-5550 
Address 


Name 
City 


APPROVED FOR CONTINUING EDUCATION CREDIT / CONTACT INDIVIDUAL LICENSING BOARDS 


REGISTRATION (Please list all participants) Indicate location: 


How Can This Man 
Help You Handle 
Personal Injury Cases 
Successfully? 


Ft. Lauderdale, Florida 
February 20-21, 1982 


Los Angeles, California 
February 27-28, 1982 


a (While Mr. Bailey will appear at both seminars, 
Lecturers: some speakers will appear only in one location.) 
BILL WHITAKER, A.B., L.L.B., Diplomate of the Florida Academy of Trial Lawyers; 
Former Board of Governors of the Association of Trial Lawyers of America; Vice 
Chairman, Federal Judicial Nominating Committee; President of the Stetson Uni- 
versity Law Association. Orlando, Florida. 


MURRAY SAMS, JR., L.L.B., Member of the Inner Circle of Advocates; Feilow of the 
International Academy of Trial Lawyers; Multiple personal injuries awards for clients 
in excess of $1,000,000. Miami, Florida. 


CLIFFORD B. SELWOOD, JR., L.L.B., Member, Southeast Defense Lawyers 
Association; Member, International Association of Insurance Counsel; Member, 
American Bar Association. Fort Lauderdale, Florida. 


HARRY REIN, M.D., Consultant to trial lawyers and the insurance industry in evalua- 
tion, discovery and trial preparation of personal injury cases; Author of The Primer on 
Soft Tissue Injury and The Weight of Medical Evidence. Orlando, Florida. 


PIERRE L. LEROY, M.D., Board Certified Neurosurgeon; Chief of Neurosurgery St. 
Francis Hospital, Wilmington, Delaware; Co-Chairman International Thermographic 
Conference; editor of Current Concepts in The Management of Chronic Pain. Newark, 
Delaware. 


CHARLES £. WEXLER, M.D., Diplomate American Board of Radiology; 
Secretary /Treasurer, American Thermographic Society; Author of An Overview of Li- 
quid Crystal and Electronic Lumbar, Thoracic and Cervical Thermography. Encino, 
California. 


WILLIAM WILEMAN, M.D., Board certified in Neurological and Orthopedic Surgery; 
Former Associate Professor of Orthopedics at UCLA and USC. Los Angeles, 
California. 


JOHN M. MAZION, D.C. DABCO, Full-time Post-Graduate Instructor, specializing in 
orthopedics, National College of Chiropractic; Author of numerous articles and The /I- 
lustrated Manual of Orthopedic Signs, Tests, and Maneuvers; Past President, 
American Board of Chiropractic Orthopedists. Arizona City, Arizona. 


LEONARD J. SAVAGE, D.C., DABCO, Past president American Board of Chiropractic 
Orthopedists; Vice chairman, Board of Regents, Los Angeles College of Chiropractic; 
Chairman, Interprofessional Affairs Committee, American Chiropractic Association. 
Studio City, California. 


JEROME AUERBACH, J.D., D.C., President, Federated Chiropractic Licensing 
Boards; Past member, California Board of Chiropractic Examiners; Member, Board of 
Directors, National Board of Chiropractic Examiners. Delmar, California. 


JOEL M. GROSSMAN, D.C., DABCO, Post-Graduate Faculty Member, National Coi- 


lege of Chiropractic, Lombard; Illinois, Current Member, Florida Board of Chiroprac- 
tic Examiners. Winter Park, Florida. 


WAYNE C. WOLFSON, D.C., Qualified Chiropractic Orthopedist; Certified in Physical 
Impairment. Winter Park, Florida. 


C) Ft. Lauderdale (©) Los Angeles 


State Zip 


REGISTRATION FEES — 2 day session (includes cocktail party Saturday afternoon and notebook) Attorney, Physician, or Insurance Representatives $215/Spouse, Assistant, or Stu- 
dent accompanying participant $115. Late fee of $25 for Seminar reservations made after February 7. Prior Seminar Participants: $165 © '80 ) '81 (Please Indicate) 
REFUND POLICY — Refunds will be made in full if cancellation is received at above address at least 72 hours prior to seminar. No refunds will be made thereafter. 


For Room Reservations call: 
Holiday Inn Ft. Lauderdale-Oceanside ¢ 3000 East Las Olas Blvd. ¢ Ft. Lauderdale, Florida 33316 ¢ Room Rates: $50 Single or Double ¢ 305/463-8421 ¢ Toll Free: 800/283-8000 « 
Identify Personal Injury Seminar 


Hyatt at Los Angeles Airport ¢ 6225 West Century Blvd. ¢ Los Angeles, California 90045 Room Rates: $65 Single or Double * 213/670-9000 ¢ Toll Free: 800/670-9000 « Identify 
Personal Injury Seminar 


THE FLORIDA BAR JOURNAL/FEBRUARY 1982 167 


e 
e 
e 2 
e 
e 


| 
| 
| 


CRIMINAL LAW 


The new federal statute 
on a high seas seizure— 
a governmental view 


By Martin R. Raskin 

Editors Note: To more effectively 
fight drugs, the United States Coast 
Guard is now boarding “stateless” 
vessels on the high seas. If contra- 
band is found, the crew is arrested— 
even if they are foreign nationals and 
even if there is no direct evidence the 
drugs are bound for the United 
States. 

Last month’s issue presented a 
defense analysis and critique of the 
new law. This month, Assistant U.S. 
Attorney Martin Raskin presents a 
government view. 


Acting in accordance with its con- 
stitutional power, and in an effort to 
stem the ever increasing flow of 
illegal drugs into the United States, 
Congress enacted 21 U.S.C. §955a 
which is designed to combat drug 
offenses committed on the high seas. 
As Juan Ramirez, Jr., stated in his 
article on the new statute, Congress, 
in passing the Act, did not evince any 
intent to abrogate established 
principles of international law. On 
the contrary, the statute is fully 
consistent with those principles and 
represents a valid and worthwhile 
effort by the United States to protect 
its citizens in accordance with the 
power vested to it. 

Besides being in every way 
consistent with existing principles of 
law and jurisdiction, the statute is an 
innovative and pragmatic response 
to the elusive and pervasive shipping 
practices of drug merchants. For 
years, drug dealers knew and 
profited from the loophold that 
made the high seas a “free trade 


zone” for their illegal business. In 
closing that loophole, Congress 
showed a proper regard for the 
protection of the national 
sovereignty. 

This reply to Mr. Ramirez’ article 
will address some of the more serious 
concerns raised in it. However, some 
discussion of the history and basis of 
the statute is in order. 


Background 


When Congress enacted Title 21, 
United States Code, §955a in 
September 1980, it sought to correct 
an omission in the Comprehensive 
Drug Abuse Prevention and Control 
Act, 21 U.S.C §801 et seq., which 
limited the effectiveness of that 
statutory scheme in combatting drug 
abuse beyond this nation’s territorial 
limits: 

By 1978, the Coast Guard was logging a drug 
seizure almost every other day from the Gulf 
of Mexico through the Caribbean and along 
the Atlantic seaboard as far north as the Maine 
coast. Even the pristine waters of Puget Sound 
and Chesapeake Bay and the busy harbors of 
San Francisco and New York have provided 
backdrops for maritime drug “busts” . . . Most 
[vessels] fly foreign flags or no flags at all. 


They are modern day pirates, men and vessels 
without a country... .! 


The need for the statute was clear: 
without it there was “no potent legal 
weapon in our antismuggling arsenal 
with which to combat drug offenses 
committed on the high  seas.”2 
Furthermore, if the new statute was 
to be effective, it was essential that it 
reach trafficking ships which flew no 
flag (“stateless vessels”), 


since these ships belong to only those countries 
which can assert jurisdiction over these 
vessels. We can, under both international law 
and U.S. case law assert this jurisdiction over 
these vessels, but in order to prosecute the 
crew, we must first make it a violation of U.S. 
law to possess large quantities of drugs on- 


board.’ 

The result was §955a which, in 
subsection (a) prohibits, inter alia, 
possession with intent to distribute a 
controlled substance while “on board 
a vessel of the United States or on 
board a_ vessel subject to the 
jurisdiction of the United States on 
the high seas.” Section 955b(b) 
defines the high seas as “all waters 
beyond the territorial seas of the 
United States and beyond the 
territorial seas of any foreign nation”; 
955b(d) defines a vessel subject to 


the jurisdiction of the United States 
as “a vessel without nationality or a 
vessel assimilated to a vessel without 
nationality in accordance’ with 
paragraph (2) of article 6 of the 
Convention on the High Seas 1958.” 

Foreign vessels on the high seas are 
not included in the scope of the Act, 
nor are stateless vessels within the 
territorial seas of a foreign nation. In 
sum, the statute gives fair warning of 
what constitutes prohibited activity 
by specifically enumerating the 
elements of the offense and by 
defining words with technical 
meanings.‘ 

The Convention on the High Seas, 
referred to in the statute, was 
intended as a codification of some 
long-standing rules of international 
law pertaining to the high seas. One 
such settled rule is the concept of 
“statelessness”: 

In the interest of order of the open sea, a vessel 
not sailing under the maritime flag of a State 
enjoys no protection whatever, for the 
freedom of navigation on the open sea is 


freedom for such vessels only as sail under the 
flag of a State.5 


Thus Section 955a neither does vio- 
lence to any generally acknowledged 
principle of international law nor, in- 
sofar as it affects crewmen aboard a 
stateless vessel, does it conflict with 
any treaty. Perhaps most important, 
its approach to jurisdiction is funda- 
mentally fair: Those “stateless” 
mariners who refuse to subscribe to 
any body of law subject themselves 
to the authority of the nations they 
encounter. 


Jurisdiction 


There can be little doubt that 
Congress is empowered to enact 
criminal laws whose application 
extends beyond the territory of the 
United States of America. The 
United States Constitution gives 
Congress the power “to define and 
punish piracies and felonies 
committed on the high seas, and 
offenses against the law of nations.”6 
In addition, the Constitution invests 
the judiciary with authority over “all 
cases of admiralty and maritime 
jurisdiction.”” Clearly, then, the 
Constitution has provided Congress 
with the authority to legislate extra- 
territorially, and has endowed the 
judiciary with the jurisdiction to hear 
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lawsuits arising from an exercise of 
that authority.’ 

Two theories of international law 
underlie the federal basis for exerting 
personal jurisdiction over those who 
violate §955a. The first is the so- 
called “protective principle” which 
grants a state jurisdiction to enact 
laws governing conduct outside its 
territory that threatens its security or 
the operation of its governmental 
functions, “provided the conduct is 
generally recognized as a crime 
under the laws of states that have 
reasonably developed legal 
systems.”® 

Drug smuggling is generally 
recognized as such a crime and the 
legislative history to §955 
demonstrates the threat which such 
trafficking poses to the United 
States. Part of that threat was found 
to be the connection between drug 
smuggling and a “flourishing cross- 
trade in illegal firearms and weapons 
.... 10 Moreover, the Fifth Circuit 
has found the protective theory 
among those deemed “satisfactory” 
as a basis for asserting jurisdiction 
over drug abuse crimes on the high 
seas.!! 

A second principle supporting 
jurisdiction is the “universality 
principle” under which certain 
crimes are deemed so outrageous as 
to give nations the right to control 
them. Drug trafficking has been 
found to be such a crime. Indeed, 
over 130 nations have signed the 
Single Convention on _ Narcotic 
Laws!? obligating themselves to 
control the flow of narcotics. All 
nations in the Western Hemisphere, 
except for E] Salvador, which has no 
coastline along the Atlantic Ocean, 
are signatories to the treaty. Perhaps 
implicit in the universality principle 
is the recognition that certain crimes 
are peculiarly resistant to control 
without universal, extraterritorial 
enforcement. Crimes based on large- 
scale international importation, such 
as drug trafficking, obviously fit this 
description. 
principle provides justification for 
statutory recognition of the realities 
of the ways that smuggling-based 
crimes may be best controlled. 


While apparently conceding the 
jurisdiction of the United States over 


The universality | 


its own vessels, Mr. Ramirez finds 
troubling a number of questions 
raised by the statute. First, he sug- 
gests that under §955a(b), “it is not 
inconceivable that the Coast Guard 
could board a foreign vessel outside 
U.S. territorial waters, find 
contraband aboard, and prosecute 
only a US. citizen found on the 
vessel, while releasing the rest of the 
crew.” This statement, while not 
incorrect, overlooks a number of 
factors. Vessels of one nation do not, 
under international law, routinely 
stop and board vessels of another 
nation. The United States is no 
exception to that rule. Barring an 
international conflict, such as the 
Cuban missile crisis, this simply is not 
done; no country would stand for it.!* 

The Coast Guard may, however, 
board a foreign vessel with permission 
from its country of origin. When the 
Coast Guard contacts the country of 
origin to confirm the nationality of a 
suspected vessel on the high seas, the 
country of origin may give its 
permission to the Coast Guard to 
board the vessel and inspect for 
contraband. If a U.S. citizen is found 
on board, §955a will permit this 
country to prosecute him.'* More 
frequently, however, the country of 
origin, because of deficiencies in its 
record keeping system, will 
mistakenly disavow registry of the 
suspect vessel, leading the Coast 
Guard to the reasonable conclusion 
that the vessel is stateless. If both U.S. 
citizens and foreign nationals are 
arrested on board, and the vessel is 
later confirmed to be that of a foreign 
nation, §955a would allow only the 
prosecution of the Americans. 

Mr. Ramirez next suggests that the 
“universality principle” should not 
form the basis for supporting 
jurisdiction, asserting that “[i]f slave 
trade has not elicited sufficient 
universal interest to qualify under the 
principle despite two conventions, 
narcotic trafficking can certainly not 
be said to qualify when the United 
States seems to be in the minority of 
nations expressing a real interest in 
actively combating it.” 

This argument is specious. We are 
fortunate to live in an age when 
slavery is universally condemned 
and no longer practiced; the same 


cannot be said of narcotics 
trafficking which, although 
universally condemned, is an ever- 
increasing occurrence. One cannot 
but wonder whether, 150 years ago, 
Mr. Ramirez would have protested 
the interdiction of stateless vessels 
engaged in slave trafficking on the 
basis that a minority of nations 
expressed “a real interest in actively 
combating it.” 

The simple truth is that over 130 
countries have entered into the Single 
Convention on Narcotic Laws 
obligating them to control the flow of 
narcotics. Drug abuse has been 
recognized as a major problem and 
concern throughout the world and 
virtually every civilized nation has 
enacted legislation aimed to control 
it. The United States is one of the few 
nations directly touched by the drug 
trafficking problem that has the 
resources and ability to do something 
to combat it. No nation in the world 
has objected to this statute." It is an 
effort to police a worldwide 
problem, an effort that should be 
welcomed and applauded by all 
nations. 

Mr. Ramirez next suggests that the 
“protective principle” does not 


Martin R. Raskin is chief of the criminal 
division of the Office of the United States 
Attorney for the Southern District of Florida. 
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assistant United States attorney for the District 
of New Jersey. He received his J.D. degree 
from Seton Hall University School of Law in 
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the Law Review. He is a member of the 
Florida and New Jersey bars. 
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chairman, and James McGuirk, editor. 
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furnish sufficient basis to support 
jurisdiction. He notes that the 
principle applies only to conduct 
outside our territory which threatens 
our security as a state or the operation 
of our governmental function. One 
need not look far to see the effects 
that illegal drugs have upon our 
security or the operation of our 
governmental functions. 

In South Florida, we are 
depressingly familiar with the wide- 
spread violence attendant to the 
narcotics trafficking trade. One 
reads of all too frequent drug-related 
homicides and machinegun 
shootouts in crowded shopping malls 
and on busy thoroughfares. The 
massive amounts of narcotics- 
generated cash in South Florida has 
served to harm our economy by 
artificially inflating several markets 
such as real estate and luxury items. 

In the face of this onslaught on our 
communities—an affront quite as 
inimical to national security and 
public welfare as the visa-falsification 
cited by Mr. Ramirez—Congress is 
not required to watch helplessly as 
the onslaught mobilizes and makes 
its way across the stateless oceans, 
holding back the nation’s defenses 
until the “hostile army” of narcotics 
invades our territory. Indeed, our 
government—or any government— 
has as its primary function the 
protection of its citizenry. Testimony 
can be taken in this or any other 
major city of the United States as to 
the detrimental effects of the drug 
trade upon that function. 

Mr. Ramirez also notes that the 
Congress has seldom used the 
protective principle and seems to 
suggest that, because it has been little 
used in the past, it should be little 
used in the future. A sparing use of a 
vested power demonstrates nothing 
other than an attempt to exercise it 
judiciously. That the government has 
chosen to exercise it sparingly in the 
past does not mean that it has now 
chosen to exercise it unwisely.'® 
Congress has decided to exercise a 
power granted it under both inter- 
national and American law in an 
effort to stem a problem of epidemic 
proportions. One hopes that such a 
power will be used cautiously, but 
that it is available when a crisis 
demands it. 


Conclusion 


In conclusion, §955a does not 
impinge upon the freedom of any 
lawful vessel to travel on the high 
seas. It does not impinge on the 
recognized rights of any nation or 
individual. 

It is the right and, indeed, the 
obligation of the United States to 
protect the security of its citizens and 
the operation of its governmental 


Section 955a represents a 
commendable step .... Only 
by taking further initiatives 

will the narcotics tide 
be stemmed 


functions from the rising tide of 
foreign narcotics importation. 
Section 955a represents a 
commendable step on the part of our 
elected representatives to deal 
effectively with this problem. Only 
by taking further initiatives in this 
area will the narcotics tide be 
stemmed. 

Finally, it is worth remembering 
that our traditional and constitutional 
guarantees of due process and the 
rules of law do not add up to a 
requirement that we give those who 
commit crimes every break. There is 
no question that in enacting §955a 
Congress is extending its jurisdic- 
tional grasp to the farthest limit, a 
limit seldom before utilized. But 
serious problems call for bold solu- 
tions, where those solutions are 
thoroughly consistent with law. 

We who practice criminal law are 
familiar with the precept that 
constitutional limits must be strictly 
obeyed. An active defense bar has 
made that precept a deservedly vital 
part of our criminal justice system. 
Yet the converse principle is equally 
true: Constitutional limits may— 
indeed must—be strictly enforced 
when they empower government, as 
well as when they curb it. Our 
Constitution is a sensible document, 
and it is not surprising that it gives 
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Congress the power to reach beyond 
our territory to protect the people 
from encroaching evils. The 
Constitution has given us the power 
to move aggressively and pragmat- 
ically against international drug 
smuggling. The tools it provides 
should not be discarded, but used 
carefully and skillfully in the interest 
of the public good. o 


1H.R. Report No. 96-323, 96th Cong., Ist 
Sess. 3 (1979). 


3Remarks of Peter Bensinger, while ad- 
ministrator of the Drug Enforcement Admin- 
istration, during hearings before the 
Subcommittee on Coast Guard and Naviga- 
tion of the House Committee on Merchant 
Marine and Fisheries on H.R.2538, 96th Cong., 
Ist Sess. 48 (1979). 

4See, e.g., Hynes v. Mayor Of Oradell, 425 
U.S. 610 (1976). 

5OPPENHEIM’S INTERNATIONAL Law 489 
(4th Ed. 1928). 

8U.S. Const. Art. I, §8, Clause 10. 

7U.S. Const. Art. III, §2; see also Title 18, 
U.S. Code, §7. 

8See United States v. Flores, 289 U.S. 137 
(1933); United States v. Baker, 609 F.2d 134 
(5th Cir. 1980). 

®United States v. Pizzarusso, 388 F.2d 8, 10 
(2d Cir. 1968); See Harvard Research in Inter- 
national Law, Jurisdiction with Respect to 
Crime, 29 Am. J. INT'L L. Spec. Supp. 435, 445 
(1935). 

l0H.R. 96-323, 96th Cong., Ist Sess. 3-5 
(1979). 

11 United States v, Baker, 609 F.2d 134 (5th 
Cir. 1980), (upholding extra-territorial appli- 
cation of 21 U.S.C. §841(a)(1)). 

1218 U.S.T. 1407. 

13s Mr. Ramirez himself notes “this coun- 
try has gone to war on more than one occasion 
to protect the right of its vessels to sail on the 
high seas.” (emphasis added). 

14Moreover, in order to arrest Mr. Ramirez’ 
hypothetical American, the Coast Guard 
would have to establish some nexus between 
the individual and the contraband. Section 955 
does not make it a crime merely to be on board 
a vessel on which drugs are found. See United 
States v. Willis, 639 F.2d 1335 (5th Cir. 1981). 

15In fact, to the author’s personal knowledge 
Latin American countries have cooperated 
with U.S. Coast Guard efforts to enforce this 
statute. Routinely, the Coast Guard inquires, 
through appropriate diplomatic channels, to 
determine if a suspect vessel in fact is registered 
to the country whose flag it claims. The experi- 
ence has been that the countries to which the 
inquiry is made have responded and where the 
vessel in fact is “stateless,” have provided U.S. 
authorities with the appropriate certified 
documentation required for prosecution. 

16From the body of international law, the 
Congress may pick and choose whatever 
recognized principle of international juris- 
diction is necessary to accomplish the purpose 
sought by the legislation. The mere fact that in 
the past Congress may not have seen fit to 
embody in legislation the full scope of its au- 
thorized powers is not a basis for now finding 
that those powers are lacking. United States v. 
Rodriguez, 182 F. Supp. 479, 491 (S.D. Cal. 
1960), Aff'd sub nom. Rocha v. United States, 
288 F.2d 545 (9th Cir.), cert. denied, 366 U.S. 
948 (1961). 


pas 


INTEGRIT 


LAWYERS’ TITLE 
GUARANTY 
FUND 


News from Lawyers’ Title Guaranty Fund 


Florida’s attorney-owned, bar-related title insurer. 


City Title Insurance Company reports profit 


City Title Insurance Company, 
a subsidiary of The Fund, will 
report a small profit for fiscal 
year 1981. The Florida division 
of City Title, under the direction 
of Senior Vice President Harold 
A. Drees and Regional Vice 
President Louis B. Guttmann, 
ranks 14 out of 28  under- 
writers in Florida in size of 
surplus to policyholders. 

It offers title insurance service 
to attorneys where a corporate 
title insurer is needed. This 
supplemental title insurance 
program is designed as an aid to 
lawyers in the handling of their 
client’s real estate closings. 


City Title Insurance Company 
SEARCH NO FURTHER. 


City Title, a national bar- 
related™ title insurer with 
headquarters in New York City, 
maintains a network of approved 
attorneys and attorney-agents 
through its regional offices. In 
its home state of New York, 
City Title was one of only three 
out of 15 licensed title insurers 
which showed a profit for 1981. 


LTS assists Bar with computerized probate project 


Research and development for 
a computerized probate system, 
a project pioneered by The 
Fund’s subsidiary, Lawyers’ Title 
Services, Inc., now may be taken 
over another _bar-related 
corporation. 

LTS has offered to turn over 
its considerable research data to 
Florida Lawyers Support Services, 
Inc. (FLSS), a new entity recently 
formed by The Florida Bar’s 
Real Property, Probate and Trust 
Law Section. This corporation’s 
goal is to operate and promote 
the use of what would be the 
nation’s first computerized pro- 
| bate system for attorneys. 

During the mid-1970’s, LTS 
expended substantial money and 
manpower in research for such a 
system. After economic circum- 
stances forced suspension of the 
project, the Real Property 
Sections of The Florida Bar and 
The American Bar Association 
continued efforts to complete 
the system. 


At the Section’s request, the 
LTS board of directors offered 
to make its work available to 
the attorney-related corporation, 
FLSS. In exchange, the final 
product would be compatible 
with computer systems marketed 
by LTS. 


Fund contributes to 
Bar section convention 


For the third year, The Fund 
has pledged financial support for 
the Annual Convention of The 
Florida Bar’s Real Property, Pro- 
bate and Trust Law Section to 
be held February 11-13, 1982 in 
Tampa. The donation will be 
used toward the Friday evening 
banquet and entertainment, a 
key convention event. 

The gift continues a tradition 
of substantial Fund support of 
the Section’s activities. For years 
The Fund has helped with the 
expense at the Section’s annual 
meeting in June. And, over the 
years, several Fund _ staff 
attorneys have served as officers 
in the Section. 


By the staff of 
Lawyers’ Title Guaranty Fund 
Box 2671, Oriando, Florida 32802 (Adv.) 


Fund Member Meetings for 1982 Scheduled 


Fund member meetings for 1982 will commence this month 
under the direction of Charles J. Kovaleski, Vice President of 
Development and the local Fund field representatives. The 
following is the schedule for Spring 1982 Member Meetings: 


Date Place City 
Feb. 23 8th Circuit Gainesville 
Mar. 9 14th Circuit Panama City 
Mar. 10 1st Circuit Pensacola 
Mar. 23 7th Circuit Daytona Beach 
Apr. 13 10th Circuit Lakeland 
Apr. 28 Collier County Naples 
Apr. 29 Charlotte & Glades County Punta Gorda (Breakfast) 
Apr. 29 Lee & Hendry Counties Fort Myers 


The exact time and location of each meeting will be announced 


by mail. 
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CALL 
DADE: (305) 358-3694 
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indexed minutes with SUB CHAPTER S, IRC PLAN 1244, IRC ELEC— © QUALITY Not satisfied for ANY rea- 


TION FOR SECTION 248, & INDEMNIFICATION PLAN, written state- 


son with your order, call us and we'll 
ment to organize corporation in lieu of minutes and by-laws printed : 


typewriter print and spacing to match your insertions, also these pick the order up and take it back and 
extra bonus items: two memo pads with each kit, federal applica- credit your account COMPLETELY for 
tion fr tax 1.D., Federal Form 2553 for Plan 1244, state application the returned items. 

for state tax |.D., and preaddressed, printed envelopes for these 

forms. State report to determine unemployment status authoriza- © PRICE Find a complete kit for less and 
tion schedule for Election 248. we'll REFUND THE DIFFERENCE. 


— SPECIAL FEATURES — 


® Minutes printed on 25% RAGE CONTENT CERTIFICATE BOND typewriter print 

and spacing to match your insertions and give that professional appearance to 

each competed kit 

® MEDICAL PLAN to allow for reimbursement of medical/dental expense to com- 

ply with IRS change effective 1/1/80 

© ENGRAVED not stamped pocket or desk seal (your choice) 

® Lithographed custom imprinted numbered stock certificate on parchtext 

© TWO MEMO PADS included in each kit 

© FREE DELIVERY Dade/Broward/Palm Beach Counties ONLY 

© In your office next day delivery GUARANTEED or it’s FREE (Dade & Broward 
ONLY. All others shipped same day) 

© CHECKLIST and Instructions IN EVERY KIT to aid in completion 

® Dividers printed on PARCHTEXT STOCK, matching stock certificates 

® Seals guaranteed 5 years, Call for details 

© WORK SHEETS page by page line by line eliminates completely the need for 

photocopying. Cuts completion time in half 
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minutes and by-laws printed typewriter print and spacing to match your inser- 

tions. 


STACKS ON SHELF FOR 
EASY STORAGE & 
RETRIEVAL "A REAL SPACE 

SAVER” 
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FAMILY LAW 


Marital agreements and 
final judgments of 
dissolution of marriage 
By Lyman T. Fletcher 


Men and women are increasingly 
relying on marital contracts to settle 
their support obligations and divide 
property in an attempt to find some 
stability and predictability in the 
event of the dissolution of their mar- 
riage.! These agreements are either 
pure property agreements, pure 


support agreements, or an agreement 
combining the two. If these agree- 


ments meet the standard for the 
validity of marital agreements, the 
contractual provisions are then incor- 
porated into the court’s final 
judgment of dissolution of marriage. 
The essential issue then is what 
happens when the inevitable change 
of circumstances occurs and one 
party returns to court to modify the 
terms of their agreement by seeking 
to modify the final judgment. 

If the provision sought to be 
modified is found to be solely one of 
property, it will not be modified, no 
matter what the change in circum- 
stances. On the other hand, if the 
provision sought to be modified is 
found to be one of support, then it is 
subject to modification.? If it is a 
combination agreement, only those 
provisions relating to support will be 
subject to modification. 

A caveat at the beginning—this is 
one of those tricky areas of the law in 
which what the agreement may say is 
not exactly how it will be construed. 
For example, there are many agree- 
ments in which the parties call a 
periodic payment alimony, while the 
court construes it as payment of a 


property interest, the distinction 
resulting in whether it may or may 
not be modified. 

For the reader’s convenience, the 
discussion of the above will be 
divided into four subject areas. The 
first area will concern the stringent 
rules prescribed for determining the 
validity vel non of marital agree- 
ments. The second area will discuss 
the question of whether the court is 
required to accept the agreement ab 
initio and therefore make it the terms 
of its final judgment, or under what 
circumstances it may reject all or part 
of the parties’ marital agreement. 
The third area will examine those 
characteristics of agreements which 
make them modifiable or nonmodifi- 
able, i.e., support or property settle- 
ment agreements. The fourth section 
will discuss the rules of contract 
constructions as they relate to marital 
agreements. 


Validity of marital agreement 


The validity of a marital agree- 
ment is intrinsically dependent upon 
its incorporation into a final judg- 
ment of dissolution of marriage. To 
be incorporated into the final judg- 
ment the agreement must meet the 
standards set forth in Del Vecchio v. 
Del Vecchio, 143 So.2d 17 (Fla. 
1962), which requires, in part, that 
the agreement be one of fairness and 
reasonableness, entered into by each 
party freely and with full knowledge 
of the personal rights and financial 
circumstances of the other. 

Underlying the entire rationale of 
Del Vecchio v. Del Vecchio is the 
special relationship existing between 
marital partners which justifies the 
intervention of the trial court in 
matters of marital agreements. The 
marital relationship is one of mutual 
trust and confidence, requiring the 
parties to exercise a high degree of 
good faith in all matters bearing upon 
the contract. Posner v. Posner, 233 
So.2d 381 (Fla. 1970). 

To sustain the scrutiny of the trial 
court, the marital agreement must 
contain a fair and reasonable pro- 
vision for the wife® or, absent such 
provision, there must be a full and 
frank disclosure to her before execu- 
tion of the agreement of the 


husband’s worth or, absent dis- 
closure, a general and approximate 
knowledge by the wife of the 
husband’s property and circum- 
stances. Del Vecchio v. Del Vecchio. 

How then, can an agreement be 
evaluated as fair and reasonable to 
the needy spouse? The court will 
consider: the relative situations of the 
parties, their respective ages, health 
and experience, their respective 
properties, family ties and connec- 
tions, the wife’s needs, and such 
factors showing whether the agree- 
ment was understandingly made. 
These relative factors will set the 
guidelines for a reasonable expecta- 
tion of support. However, the 
property and ability possessed by the 
paying spouse may determine the 
fairness of such an expectation. Thus, 
when one spouse has adequate 
abilities and properties, a fair and 
reasonable agreement should 
provide the needy spouse the means 
to live after the dissolution of the 
marriage ties in a manner reasonably 
consonant with her way of life before 
the dissolution, and certainly no less 
comfortably than before the 
marriage. The element of fairness 
should be measured as of the time of 
execution of the agreement. Del 
Vecchio v. Del Vecchio. 

Even if the trial court finds the 
agreement unfair and unreasonable 
the parties may still be bound by the 
agreement if the trial judge finds 
there has been adequate disclosure. 
The needy spouse has, or should 
have, some knowledge of his or her 
rights. Del Vecchio v. Del Vecchio; 
Posner v. Posner. 


The burden is not upon the needy 
spouse to inquire of his or her 
spouse’s finances, but rather the 
burden is upon the paying spouse to 
inform. While disclosure should be 
full, fair and open, it need not be 
minutely detailed nor exact for 
adequate disclosure to have oc- 
curred. Adequate disclosure has 
been achieved when the facts indi- 
cate that the needy spouse has or 
should have a general or approximate 
knowledge of the property of his or 
her spouse. Del Vecchio v. Del 
Vecchio. 

The criteria used by the court in 
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determining whether the needy 
spouse has an understanding of his or 
her rights and had or reasonably 
should have had some knowledge of 
the spouse’s property, include the 
following: 

e Both parties have substantially 
equal bargaining positions. Bailey v. 
Bailey, 300 So.2d 294 (Fla. 4th D.C.A. 
1974). 

e Both parties were fully informed 
concerning each other’s assets and 
needs. Bailey v. Bailey. 

e At the time of preparation of the 
marital agreement the needy spouse 
was represented by an attorney who 
participated in the preparation of the 
agreement. Zakoor v. Zakoor, 240 
So.2d 193 (Fla. 4th D.C.A. 1970). 

e The length of the marriage, and 
the general circumstances at the time 
of execution of the agreement, indi- 
cating that the wife had at least a 
general understanding of the nature 
and extent of the husband’s earnings 
and assets. Zakoor v. Zakoor. 


Lyman T. Fletcher of Fletcher & Fletcher, 
Jacksonville, graduated from Florida State 
University in 1963 with a B.A. degree, and 
received his J.D. degree from FSU Law 
School in 1969. His practice is limited almost 
exclusively to family law. He has lectured on 
various aspects of family law, including 
especially final judgments and modifications 
of judgments. His previous article on 
“Dissolution of Marriage and the Elderly” 
appeared in the March 1981 issue of The 
Florida Bar Journal. He is a member of the 
Academy of Florida Trial Lawyers and the 
Jacksonville Metropolitan Criminal Justice 
Committee, the Family Law Executive 
Committee of The Florida Bar, and is 
chairman of the Family Law Section of the 
Jacksonville Bar Association. 

The author wishes to recognize the assistance 
of Gail A. Mooney in preparing this article. He 
writes this column on behalf of the Family 
Law Section, Melvyn B. Frumkes, chairman. 


The party challenging the agree- 
ment on grounds of undue influence, 
lack of disclosure or overreaching 
will fail to meet his burden of proof if 
it is found to possess some of the 
following: that, of the two parties, 
he has the greater education and 
worldly experience; that he 
knowingly declined to retain 
separate counsel; that he read and 
signed the agreement; that he 
complied with the terms of the 
agreement for a reasonable period of 
time. 

Relying on the fact that the emo- 
tional strain of the dissolution of 
marriage made him or her suscepti- 
ble to overreaching will afford no 
relief either. Bailey v. Bailey. 

The basic issue as to the validity of 
the marital agreement is conceal- 
ment, and not the absence of dis- 
closure by the husband. The wife 
may not repudiate the agreement if 
she is not prejudiced by her lack of 
information. Del Vecchio v. Del 
Vecchio. 

Thus if the trial court finds the 
agreement to be fair and reasonable, 
to have been entered into with full 
knowledge of the rights and assets of 
the respective spouses, and that it 
reasonably provides for the wife, it 
shall be deemed a valid marital 
agreement which may be 
incorporated into the court’s final 
judgment. 


Court’s initial acceptance or 
rejection of marital agreement 


The distinction between a pure 
property settlement agreement and 
one which provides for support 
(alimony) is again critical. If the 
agreement is a valid one and a pure 
property agreement, the court is 
bound to adopt the provisions of that 
agreement and cannot reject it.‘ 
However, if it is a pure support 
agreement or is a combination agree- 
ment with provisions for support, the 
support provisions are then subject to 
judicial review and the court may 
accept or reject the provision while 
ratifying any other provisions of the 
agreement.® 

Notwithstanding the above, there 
are cases which would appear to hold 
to the contrary as to the binding 
nature of support provisions in agree- 
meats. In Costa v. Costa, 245 So.2d 
123 (Fla. 2d D.C.A. 1971), the Second 
District held that the trial court was 
bound to follow the provisions of the 
agreement for support and could not 
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reject or overturn the parties’ 
agreement. The Costa case cites 
Zakoor v. Zakoor as authority. How- 
ever, the Zakoor case dealt specifi- 
cally with a property agreement 
which was construed not to have any 
support provisions. Therefore, the 
court was bound by that contract. 

In Costa the agreement clearly was 
for alimony and support and, in fact, 
included language that it could be 
modified later upon a change of 
circumstances. This indicates that it 
was a provision for support. There 
were several cases that blurred the 
distinction, but upon a thorough 
reading of all the cases it appears that 
the court does retain its inherent 
power to review areas of support to 
ensure that the state’s and therefore 
the public’s interest is preserved. It 
really is a matter of jurisdiction. The 
parties cannot by contract divest the 
court of its jurisdiction to determine 
the amount of alimony, if any, within 
the trial court’s discretion.’ 

There is a good discussion of the 
parties right to waive alimony 
interests in Turner v. Turner, 383 
So.2d 700 (Fla. 4th D.C.A. 1980), 
which essentially states that a party 
may waive any right, be it alimony, 
constitutional or other, so long as it is 
not an infringement upon the rights 
of others or a transgression of public 
morals or policies. Therefore a court 
could conceivably hold that to allow 
a party to waive alimony, which 
would then make that person a 
charge upon the state or potentially 
so, would not be a valid waiver, and 
thus not binding on the court. Query: 
Would the court be limited in its 
rejection of a provision for alimony 
to this narrow area? 

In the area of child support and 
temporary alimony it is well settled 
that the court is not bound by the 
parties’ agreement or waiver as to 
these obligations. As to child support, 
it is probably best stated in Lang v. 
Lang, 252 So.2d 809, 812 (Fla. 4th 
D.C.A. 1971), holding: 


[T]he basic right of the minor child to be 
supported by his parents is not affected by an 
agreement between the parties with respect to 
such obligation; “children are not chattels 
whose rights can be bargained away by 
parents.” Such agreements will be evaluated 
with the best interests of the child as its criteria. 
See also: State, Ex Rel. Airston v. 
Bollinger, 101 So. 282 (Fla. 1924), 
Armour v. Allen, 377 So. 2d 798 (Fla. 
Ist D.C.A. 1979), and Ciociola v. 
Ciociola, 302 So.2d 462 (Fla. 3d 
D.C.A. 1976). 


As to temporary alimony or 
support, the husband has a 
continuing common law duty to 
support his wife during coverture. 
No amount of consideration can 
waive that obligation. The state 
remains an interested party.’ 


Characteristics making 
agreements modifiable 
or nonmodifiable 


Once the trial court has determined 
that the entry of the agreement meets 
the standards set forth in Del Vecchio 
and has been incorporated into the 
final judgment, it is given the full 
weight of the law. Thereafter, the 
only provisions that may be modified 
are those construed to pertain to 
support and maintenance. 

What is really crucial in this area is 
the nature of the agreement. In deter- 
mining whether a provision in an 
agreement is one for support or of 
property depends entirely on the 
overall terms of the contract and 
what the parties have agreed upon in 
resolving all property and support 
obligations. It is in those agreements 
where there is a true intertwining and 
integrated settlement of all of the 
parties’ property and support inter- 
ests, with each party giving up 
certain benefits to receive other 
benefits, that the contract is truly a 
pure property agreement not 
containing any support provisions. 
The provisions for support become 
merged into the overall agreement. 
On the other hand, to the extent that 
the agreement is not truly an 
integrated agreement between the 
parties to that extent more doubt is 
created as to whether the question- 
able provision is one for support or in 
payment of a property obligation. 

Characteristics of nonmodifiable 
provisions (property). The facts 
which tend to define an agreement as 
a pure property agreement are as 
follows: 

e Obligations made chargeable 
against the estate. It is an obligation 
which goes beyond what the court 
could order, thereby binding the 
parties’ property. Coffin v. Coffin, 
368 So.2d 105 (Fla. 4th D.C.A. 1978). 

e Each party releases the other 
from all claims that he or she may 
have by reason of the marital rela- 
tionship or otherwise. Coffin. 

e There is provision for lump sum 
payment. Coffin. 

e The wife receives valuable 
property. Gilbert v. Gilbert, 312 


So.2d 511 (Fla. 3d D.C.A. 1975). 

e One party agrees to maintain a 
life insurance policy in favor of the 
other. Gilbert. 

e The parties release claims to the 
property of each other. 

e One party acknowledges that 
benefits received are in lieu of claims 
for support. Gilbert. 

e One party agrees that obligations 
undertaken will continue beyond 
death and be chargeable against his 
estate. Gilbert. 


e Alimony is ordered which 


decreases over a period of time. 
Goerlich v. Goerlich, 358 So.2d 895 
(Fla. 2d D.C.A. 1978). 

e The alimony payments continue 
even though the receiving spouse 
remarries or the paying spouse dies. 
Goldberg v. Goldberg, 342 So.2d 118 
(Fla. 3d D.C.A. 1977). 

e Alimony is stipulated to be 
received free of tax. Goldberg. 

e The husband agrees to make the 
wife the beneficiary of his estate, or 
in the event he remarries and is 
married at the time of his death, to 
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bequeath to the first wife 50 percent 
of his estate. Hyotlaine v. Hyotlaine, 
356 So.2d 1319 (Fla. 4th D.C.A. 
1978). 

e That, as in Fagan v. Lewis, 374 
So.2d 18 (Fla. 3d D.C.A. 1979): 


The agreement clearly provides that these 
payments were in lieu of alimony. Logically, 
they cannot be considered alimony if they are 
required as a substitute for alimony. Since 
these payments were meant for the wife’s 
periodic support and were bargained for in 
return for the waiver of all claims she may 
have had against the appellant, we consider 
them not subject to modification under the 
provisions of Section 61.14, Florida Statutes 
(1977). 


Citing: Underwood v. Underwood, 
64 So.2d 281 (Fla., 1953); Rothen- 
heber v. Jessup, 360 So.2d 798 (Fla. 
2d D.C.A. 1978); Horton v. Horton, 
330 So.2d 69 (Fla. lst D.C.A. 1976); 
Gilbert v. Gilbert, 312 So.2d 511 (Fla. 
3d D.C.A. 1975); Howell v. Howell, 
164 So.2d 231 (Fla. 2d D.C.A. 1964). 
e That, as in White v. White, 338 
So.2d 883 (Fla. 3d D.C.A. 1976): 


Rights which became fixed and vested 
under provisions of property settlement agree- 
ment, providing that, inter alia, wife, in 
exchange for substantial sum of money and 
property, was to relinquish all claims against 
husband and that alimony award could not be 
modified regardless of any change in circum- 
stances of either of parties, should not be 
disturbed by court except upon proof which 
would justify modification or cancellation of 
contract between strangers and thus chancel- 
lor was correct in holding that agreement was 
not subject to modification. 


See also the following cases for 
good facts and discussion of cases 
held to be pure property settlements: 
Mills v. Mills, 339 So.2d 681 (Fla. 1st 
D.C.A. 1976); Maloy v. Maloy, 362 
So.2d 484 (Fla. 2d D.C.A. 1978); 
Horton v. Horton, 330 So.2d 69 (Fla. 
lst D.C.A. 1976); Pusey v. Pusey, 386 
So.2d 269 (Fla. 3d D.C.A. 1980); 
Rubio v. Rubio, 347 So.2d 1093 (Fla. 
2d D.C.A. 1977); Gersten v. Gersten, 
281 So.2d 607 (Fla. 3d D.C.A. 1973); 
Turner v. Turner, 383 So.2d 700 (Fla. 
4th D.C.A. 1980). 

As earlier mentioned, it is the 
nature of the agreement and the 
totality of the terms, given the parties’ 
overall circumstances, which 
controls. One must look beyond the 
use of the term alimony or similar 
language and deal with the overall 
terms of the agreement. Although 
designated as alimony it may be a 
payment which incidentally con- 
tributes toward support but is, in 
effect, a payment for property rights, 
and therefore no modification would 
be permitted. Turner v. Turner; Mills 
v. Mills; Gilbert v. Gilbert. This is the 
most confusing aspect in this area. 

There are agreements which have 
provision for the payment of alimony 
which, at first blush, would appear to 
be a support provision. The court, 
though, holds them to be payments 
under a property agreement. The 
cases don’t set out the entire agree- 
ment, so we must rely on the bits and 
pieces as set out above to discern the 
distinction between the two. 

Characteristics of modifiable 
contracts (support). The facts which 


tend to indicate a support provision, 
as opposed to a property division, are 
as follows: 

e The actual language used 
(alimony), although it is not 
conclusive, as pointed out in Coffin 
v. Coffin. 

e Where payments were 
deductible by the husband and 
taxable to the wife; such tax treat- 
ment would be allowable only if 
payments were alimony and not part 
of a property settlement agreement. 
Hyotlaine v. Hyotlaine. 

e Where there is no exchange of 
assets, such as in Brisco v. Brisco, 355 
So.2d 506 (Fla. 2d D.C.A. 1978), 
where the wife conveyed no proper- 
ties or interest in properties to the 
husband in exchange for certain 
assets. It was not considered a 
property agreement since it was nota 
full and fair exchange. 

e Where the agreement does not 
provide for an exhaustive disposition 
of all property rights, leaving some 
items of property outside the agree- 
ment. Goerlich v. Goerlich, 358 So.2d 
895 (Fla. 2d D.C.A. 1978). 

e After the conveyance of the 
marital home to the wife, the 
husband agreed to continue paying 
the mortgage payments, taxes and 
insurance on the home. This was 
construed to be in the nature of 
support. Waddell v. Waddell, 305 
So.2d 30 (Fla. 3d D.C.A. 1975). 


Contract construction 


Marital contracts are subject to the 
same rules of contract construction as 
are all contracts. Bergman ov. 
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Bergman, 199 So. 920 (Fla., 1940). 
Some particular rules of construction 
relating especially to marital 
agreements are as follows: 

e The court will rely upon the 
substance of the agreement and not 
upon the form used or labels 
attached by the parties in deter- 
mining whether it is a property or a 
support provision. Rubio v. Rubio. 

e Contracts are not to be inter- 
preted by giving a statement a strict 
and rigid meaning as to general 
words or expressions without regard 
to the surrounding circumstances or 
the apparent purpose of the parties. 
Coffin v. Coffin. 

e To arrive at the true intent of the 
parties, the court must consider: (a) 
the nature of the instrument; (b) the 
condition of the parties; and (c) the 
objects they had in mind. Coffin v. 
Coffin. 

e Each marital agreement is writ- 
ten with the implicit incorporation of 
the Florida Statutes, and therefore 
F.S. §61.14 is applicable to all 
contracts providing for support, 
maintenance and alimony. Ohmes v. 
Ohmes, 200 So.2d 849 (Fla. App., 
1967). This is the provision that 
confers the continuing jurisdiction on 
the courts for modifying provisions 
for support based on a change of 
circumstances. This applies to out- 
of-state contracts as well, even if the 
agreement calls for application of the 
foreign jurisdiction law. Lang v. 
Lang. 

e Ante-nuptial contracts fall 
within the statute of frauds, therefore 
requiring a contract in writing. F.S. 
§725.01. A _ partial performance, 
however, may remove this limita- 
tion. O’Shea v. O’Shea, 221 So.2d 223 
(Fla. 4th D.C.A. 1969), cert. den. 225 
So.2d 919. 

e The release of a wife’s marital 
property rights is to be strictly 
construed in favor of the wife. This is 
so unless it can be shown that the wife 
was the dominant and moving party. 
Del Vecchio v. Del Vecchio. 


e All traditional contract defenses 
apply, such as avoidance, mutual 
mistake, and unconscionability. Mills 
v. Mills; Gelfo v. Gelfo, 198 So.2d 353 
(Fla. 3d D.C.A. 1967). 


e In the interpretation of the 
contract the language in the 
preamble may also be used in the 
construction of the intent of the 
parties. This was the case in Hyotlaine 
v. Hyotlaine, in which the parties 
recited in the introductory language 


that property rights as well as ques- 
tions of alimony had been placed in 
issue, which was used to help the 
court in construing the intent of the 
parties. 


Although designated as 
alimony, it may be a 
payment which incidentally 
contributes toward support 
but is a payment for 
property rights, and 
therefore, no modification 
would be permitted 


General 


Parties do not lose their contract 
rights once the terms of their marital 
agreement are adopted and incor- 
porated into the trial court’s final 
judgment. In Van Boven v. First 
National Bank in Palm Beach, the 
Fourth District stated that it made no 
determination on the question of 
contract liability and the parties still 
had available to them the right to 
enforce the contract, as with any 
other agreement. In some jurisdic- 
tions contract rights are being 
merged into the final judgment. This 
mainly arises as the courts construe 
their jurisdiction to modify the final 
judgment, therefore modifying the 
parties’ contractual rights. To be on 
the safe side, it is best to include in 
any marital agreement that the 
contract rights remain distinct and 
are not merged in the final judg- 
ment.’ 

A New York court has held that 
where there is a nonmerger stipula- 
tion in the agreement, the fact that 
the court embodies its terms in the 
judgment does not result in such an 
incorporation or merger as to wipe 
out the agreement.’ These problems 
are basically overcome under the 
authority of F.S. §61.14, which 
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specifically preserves for the court 
the power to modify support 
provisions based on a change of 
circumstances. Essentially, the judg- 
ment terms may be modified in the 
event of a change of circumstances 
and the agreement itself remains 
unassailable and continues to exist 
qua contract. 


Conclusion 


First and foremost, the attorney 
must be careful with drafting. This is 
a hard area to anticipate in the law, as 
there is no pattern of who may or 
may not want to have the option to 
modify at a later date. From a read- 
ing of the cases the “change of 
circumstances” knife can cut both 
ways, whether or not anticipated, for 
either increase, decrease, or a termi- 
nation entirely of any support obliga- 
tion. 

The more comprehensive the 
mutual exchange with the parties 
settling all property and support 
rights in an exhaustive manner, the 
more predictable the result of the 
court in construing the agreement as 
a nonmodifiable property agree- 
ment. To the extent that it is deter- 
mined not to be a property agreement 
the parties are open to modification 
of that specific provision, based on 
the change of circumstances test. 
This is obviously critical, as one party 
may have given away valuable 
property rights or paid significant 
consideration with the intent of limit- 
ing any future liability. If the contract 
is not carefully drawn to meet the 
standards set forth above, they may 
have paid a lot for nothing. o 


'These agreements can be before marriage 
(prenuptial), after marriage (post nuptial) or 
in contemplation of divorce (stipulation). 

2The entire body of law on change of 
circumstances would then apply, whether it be 
child support, alimony or other areas subject 
to change. 

3For the sake of clarity, this article will 
adopt the general pattern of husband and 
wife, while recognizing that our statute now 
does not make a distinction based on sex. 

4Zakoor v. Zakoor, 240 So.2d 193 (Fla. 4th 
D.C.A. 1970). 

5 Spencer v. Spencer, 242 So.2d 786 (Fla. 4th 
D.C.A. 1970). 

6 Dawkins v. Dawkins, 172 So.2d 633 (Fla. 
2d D.C.A. 1965); Van Boven III v. First 
National Bank in Palm Beach, 240 So.2d 329 
(Fla. 4th D.C.A. 1970). 

7 Belcher v. Belcher, 271 So.2d 7 (Fla., 1972). 

5Callen v. Callen, 58 So.2d 462 (Ala., 1952), 
Hough v. Hough, 160 P. 2d 15 (Cal., 1945). 

9McMains v. McMains, 206 N.E. 2d 185 
(N.Y., 1965). 


ENVIRONMENTAL LAND USE LAW 


Allocating limited 
sewage treatment plant 
capacity 


By Thomas A. Cloud and 
Thomas J. Wilkes, Jr. 


Local governments in Florida are 
encountering increasing difficulty 
in providing sewage treatment capa- 
city for new customers. In the past, 
when demand for sewage treatment 
rose, local governments simply in- 
curred long-term debt to construct or 
expand plants and transmission lines. 
If necessary, the monthly sewer char- 
ges were increased to provide reve- 
nue for debt service. In general, the 
only constraint on adding sewage 
treatment capacity was the political 
problems concomitant to rate in- 
creases. Indeed, the federal govern- 
ment often paid up to 75 percent of 
the capital costs.! 

In recent years, state and federal 
environmental regulations have 
focused on the “discharge” of treated 
sewage. The popular method of dis- 
charging treated sewage effluent into 
streams and lakes is no longer per- 
mitted in several areas of Florida 
unless treated to the point of contain- 
ing no pollutants.2 Advanced treat- 
ment methods which remove all pol- 
lutants require many times the 
capital costs of traditional, less 
advanced methods. A local govern- 
ment may attempt to use the options 
of landspreading effluent, injecting it 
into deep wells, or discharging it 
through an ocean outfall, but will 
likely find the capital costs similarly 
prohibitive. 

In addition to these constraints, op- 
tions such as an ocean outfall can be 
politically difficult and options such 
as landspreading can be environmen- 
tally impossible. To all this, add the 


dramatic increase in the cost of long- 
term financing—especially in the 
municipal bond market—and the 
equally dramatic reduction expected 
in federal funding for sewer plant 
construction.? 

The upshot is simple: local govern- 
ments may not have sewer service for 
each new customer that comes along 
in the future. How, then, is the local 
government legally to allocate this 
limited supply? 


Reservation contracts 


Sophisticated landowners and de- 
velopers frequently request a local 
government to reserve for them 
sewage treatment capacity, usually 
at a specified plant and for an un- 
specified period of time. The “reser- 
vation” often takes the form of a 
contract. The agreement can be a 
simple “requirements” contract or a 
complex document addressing costs, 
conditions and other matters. Also, 
there may be an implicit reservation 
of capacity where a landowner 
receives a building or other govern- 
mental construction permit, despite 
not commencing construction for a 
substantial period of time. The 
problem for the local government 
occurs when a third party—a 
customer ready, willing and able 
immediately to connect to and use 
the sewage system—requests sewage 
service, which, if granted, would 
jeopardize the local government's 
ability to provide future treatment 
for the landowner with a reservation 
contract or building permit. 

Several states have held 
reservation contracts unenforceable 
on a variety of theories. The theory 
cited most often is the “reserved 
powers doctrine,” which provides 
that local governments may not sur- 
render by contract those police 
powers affecting “governmental,” as 
opposed to “proprietary,” opera- 
tions.4 A number of jurisdictions, 
including Florida, have held that the 
operation of sewage disposal facili- 
ties constitutes a governmental 
operation: 


[E]xamination of the applicable [law] reflects 
a legislative mandate and an overall state 
policy encouraging the establishment of sewer 
systems in order to prevent, abate and control 
those activities which would cause pollution or 
would be detrimental to human, animal, 


aquatic, or plant life. Activities by a 
governmental entity in furtherance of such 
policy are deemed in our opinion therefore to 
be governmental activities.5 

Only a few jurisdictions have 
directly considered the enforce- 
ability of capacity reservation 
agreements.® Their holdings strongly 
suggest, however, that such contracts 
are unenforceable as an_ invalid 
divestiture of police power by con- 
tract, particularly where enforce- 
ment would mean refusing service to 
other customers.” 


Local governments may 
not have sewer service 
for each new customer. 
How is the local government 
legally to allocate this 
limited supply? 


In Fidelity Land and Trust 
Company of Texas v. City of West 
University Place,’ a private land- 
owner granted the city a sewer 
easement in return for a condition in 
the deed requiring the city to connect 
the landowner’s successors to its 
sewer system. The landowner’s suc- 
cessors requested service 26 years 
later, but were refused.® In a suit for 
damages, the Texas appellate court 
declared the contract unenforceable 
because the agreement would allow 
“a private individual to inhibit the 
necessary exercise of discretion by 
the municipality over a govern- 
mental function.”!° 

In another Texas case, Clear Lake 
City Water Authority v. Clear Lake 
Utilities Company,'' the court 
declared void a contract of indefinite 
duration between a private utility 
company and a water authority for 
wholesale sewer and water service. 
The court declared: 


One of the governmental functions of [the] 
authority is the determination of whether on 
any particular day, it is in the best interests of 
all customers and the public in general, to 
extend sewer and water service to a particular 
person or entity.!? 
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Although neither the Fidelity Trust 
nor Clear Lake case strictly involves 
capacity agreements, the reasoning 
and holdings of these two cases 
strongly suggest that, generally, a 
governmental agency cannot, by 
contract or otherwise, transfer 
control of its governmental functions 
to another entity, absent specific 
constitutional authorization. 

In G. Curtis Martin Investment 
Trust v. a governmental 
sewer district contracted with 
several land developers to acquire a 
sewer “package plant” owned by the 
developers. The contract allowed the 
developers to prohibit connections 
of large commercial and multi- 
family structures to the plant until it 
was connected to a larger regional 
plant.'® When the district was forced 
to deny service to a third party, the 
third party filed for a writ of 
mandamus. In spite of the fact that 
the district defended the contract, 
the court declared the agreement 
“intolerable” and unenforceable as a 
divestiture of the police power of the 
governmental agency.!® 


While a case upholding a capacity 
agreement does exist,!” the general 
rule that emerges from jurisdictions 
other than Florida is that such 
agreements are void and, therefore, 
unenforceable. Florida courts have 
yet to address directly the validity of 
capacity agreements. Within the 
context of other contracts, they have 
refused to permit police powers to be 
divested by contract.!* Furthermore, 
the operation of a sewer system by 
governmental agencies involves the 
exercise of the police power.!® Where 
a duty to provide and control sewer 
service is imposed by statute, the 
duty may not be divested by 
contract.?° 

The Florida Supreme Court's 
ruling in H. Miller & Sons v. 
Hawkins,2! is helpful in predicting 
the result whenever Florida courts 
finally address the enforceability of 
capacity agreements.” In that case, a 
developer contracted with a private 
utility to set connection fees for some 
500 homes which the developer 
intended to build. The developer 
prepaid the fees in full; ten months 
later, the state Public Service 
Commission authorized a_ rate 


increase. The utility then billed the 
developer for the increment of 
increase, but only as it applied to 
those homes which the developer 
had not yet connected. After paying 
under protest, the developer 
appealed to the Public Service 
Commission and ultimately to the 
Supreme Court of Florida.” 

The developer argued that, upon 
fully prepaying all connection fees, 
... thereafter, plant capacity for the unbuilt 
homes was reserved and paid for regardless of 
when [the developer] chose to connect the 
remaining homes... . A contract for specified 
plant capacity . . . is designated as a ‘one shot’ 
affair analogous to a property right and 
therefore nonmodifiable once the full 
payment is made.*4 


However, the Supreme Court 
rejected the developer’s argument; 
although the case deals with 
modifying connection fees, not 
capacity reservations, it suggests that 
Florida courts will be unwilling to 
hold that capacity agreements create 
enforceable contract or property 
rights.5 

Under certain factual situations, 
local governments might be excused 
from performance of capacity 
reservation agreements based on the 
theory of impossibility of perform- 
ance.?6 A local government could ar- 
gue that the passage of more stringent 
water quality standards or ef- 
fluent limitations creates a_ su- 
pervening legal impossibility 
where the more stringent standards 
effectively prevent the expansion of 
a sewerage system.” Impossibility of 
performance cannot be _ invoked, 
however, as a defense to nonper- 
formance where knowledge of the 
facts making the performance 
impossible was available to the 
promisor when the contract was 
executed, or where the promisor 
could have acted to prevent the event 
rendering performance impossible.” 

Finally, capacity agreements 
might be found unenforceable for 
being indefinite as to duration and 
time of performance. Generally, 
a contract should be definite as to 
duration and time of performance.” 
In voiding capacity agreements, at 
least one jurisdiction has looked to 
whether the contract failed to 
provide for a duration period.” 
Other jurisdictions have held that the 


reservation of capacity cannot be 
made for even a reasonable time.*! 
When a “requirements” contract with 
no time duration is involved, courts 
have held such contracts 
unenforceable.*2 


Vested rights and 
equitable estoppel 


A detailed definition and 
discussion of the closely related 
doctrines of vested rights and 
equitable estoppel have been treated 
Vested rights or 
equitable estoppel might be 
expected to arise in the context of 
providing sewage treatment 
capacity because developers are 
often required to obtain various state 
and local construction or building 
permits.*4 

Insofar as state sewage collection 
and transmission permits are 
concerned, general law provides that 
the permit does not become a vested 
right.> Furthermore, vested rights 
do not arise upon the issuance of a 
county building permit where the 
county can demonstrate the 
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existence of a substantial question 
concerning public health.** 

While the principles of equitable 
estoppel may be invoked against 
local governments in some cases, an 
estoppel will not be sustained against 
a local government if it will 
embarrass it in its capacity as a 
governing body or operate to 
prevent it from exercising its police 
power.” Nor can estoppel be raised 
against an act of a local government 
which is invalid ab initio.* If, as the 
previously cited Texas cases 
indicate, the contracting away of the 
decision of whom to connect to a 
particular system is an “embarrass- 
ment” of a local government’s police 
power, then equitable estoppel 
would not lie to enforce connections 
during a capacity shortage. At least 
one Florida court has refused to grant 
estoppel relief in a case involving a 
local government’s exercise of the 
police power in establishing sewer 
rates.%® 


Capacity allocation rules 


In times of treatment capacity 
shortages, local governments have 
traditionally imposed connection 
moratoria upon potential customers. 
Sewer moratoria have been upheld 
against a variety of challenges, 
provided there is evidence of a true 
lack of capacity and no showing of 
discrimination in the denial of 
service.4° Where burdensome 
reservation contracts exist, local 
governments can feel tremendous 
pressure to have such contracts 
declared invalid. If FDER permits, 
NPDES permits, or consent decrees 
provide for some limited capacity, 
however, imposing moratoria or 
initiating litigation could prevent the 
use of the capacity. Such actions 
could prove costly in terms of lost 
availability charges, legal fees, and 
negative impacts on local economies. 

One possible solution to this 
dilemma could be the development 
of capacity allocation rules. In May 
of 1981, Orange County adopted an 
ordinance establishing capacity 
allocation rules for a single regional 
wastewater treatment plant.‘! The 
purpose of these rules is twofold: (1) 
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equitably allocate the remaining 
capacity at the plant, and (2) obtain 
additional funds to finance addi- 
tional treatment capacity. 

The allocation system attempts to 
balance the claims of contractors, 
permittees, and the ready, willing 
and able customers. The ordinance 
creates an additional permitting step 
by requiring an applicant for 
capacity to obtain a separate county 
sewer permit.* 

Prior to obtaining a county sewer 
permit, all applicants must comply 
with several general qualifications.” 
These “general qualifications” help 
to define the ready, willing and able 
customer. The ordinance next 
distinguishes between several 
applicant classifications, including 
mandatory connection _ litigants, 
contract holders, county building 
permit holders, state “wet” permit 
holders,‘4 and state “dry” permit 
holders.* 


Priorities are then established 
among the applicant classes.4* The 
highest priority is assigned to “wet” 
permittees and contract holders, 
while lesser priorities are granted to 
the other classes mentioned above. 
Available capacity is then allocated 
among the permit classes. Under 
Orange County’s rules, up to 10 
percent of capacity available for 
type “B” permits is set aside for 
applicants whose project will not 
exceed 5,000 gpd.Section 5(e) also 
permits the county to allocate any 
capacity created by a developer- 
financed effluent disposal project 
solely to the developer, in 
recognition of his contribution in aid 
of construction. 


If some limited capacity is still 
available, the adoption of capacity 
allocation rules has several distinct 
advantages over other methods. It 
recognizes the prohibition against 
reserving capacity. Setting priorities 
and allocating capacity do not 
constitute a reservation. Indeed, 
mandatory permit language is 
provided in §7 which specifically 
provides that the issuance of a county 
sewer permit is not a guarantee of 
sewage capacity. Second, the 
creation of an additional permitting 
step returns ultimate control of the 
connection decision back to the local 
government. Third, the rules 
provide at least some criteria for 
defining the ready, willing and able 
customer and also provide a 
balancing system to treat all potential 
customers equitably. Finally, the 
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rules introduce some certainty into 
the process of allocating a 
diminishing governmental service. 

Experience over the past six 
months in administering a complex 
set of allocation rules indicates 
several problem areas. Where an 
allocation system is based on the 
state’s permitting system, tracing 
remaining, allocable capacity can 
become an accounting nightmare. 
Second, state permits issued in the 
early 1970’s*’ are vague and difficult 
to decipher. Often, no specific 
gallonage flows are indicated on the 
permit. 

Currently, Orange County’s 
allocation system is the subject of 
litigation.“6 At least similar 
allocation system has been upheld.*® 


Conclusion 


Local governments are faced with 
limited options when confronted by 
a sewage capacity shortage. If no 
capacity remains, there will be a 
moratorium on further connections. 
Where limited capacity remains and 
demand outstrips supply, the 
besieged local government can take 
one of two courses of action. First, it 
can litigate the enforceability of 


capacity reservation agreements. 
Where great numbers of potential 
litigants exist, the local government 
can follow the unique example of 
Dade County and join all of the 
defendants in one lawsuit.* Finally, 
the local government can exercise its 
hard-won home rule powers and 
allocate remaining capacity based on 
equitable considerations. 0 


133 U.S.C. §§1281-1297, Subchapter II. 

2The most notable of these “no discharge” 
determinations in Florida has occurred in the 
Shingle Creek basin, which drains into Lake 
Tohopekaliga. 

3See H.R. 4503 and S. 1716. These two bills 
are currently being ‘ironed out” by a 
congressional conference committee. 

4Daly v. Stokell, et al., 63 So.2d 644 (Fla. 
1953); City of Riviera Beach v. Witt, 286 So.2d 
574 Fla. 4th D.C.A. 1973), cert. denied 295 
So.2d 305 (Fla. 1974); Town of Indian River 
Shores v. Coll, 378 So.2d 53 (Fla. 4th D.C.A. 
1980). Courts view the surrender of the police 
power by contract as contrary to sound public 
policy, ergo void and unenforceable. Miami v. 
Benson, 63 So.2d 916 (Fla. 1953). 

5A1A Mobile Home Park, Inc. v. Brevard 
Co., 246 So.2d 126 (Fla. 4th D.C.A. 1971); 
Town of Largo v. L&S Bait Co., 256 So.2d 412 
(Fla. 2d D.C.A. 1972); Moore v. City of St. 
Petersburg, 281 So.2d 549 (Fla. 2d D.C.A. 
1973); and Buchanan v. City of Miami, 49 
So.2d 336 (Fla. 1950). For a collection of other 
jurisdiction cases, see 11 McQuillan, Municipal 
Corporations (3d Ed.Rev’d), §31.13, and 


Annot., 59 A.L.R. 3d 1244, 1254 (1974). 

®As indicated below, these jurisdictions 
include Texas, South Carolina, and California. 

7Clear Lake City Water Authority v. Clear 
Lake Utilities Co., 549 S.W.2d 385 (Texas 
1977). 

8496 S.W.2d 116 (Texas Civ. App. 1973). 

Td. at 117. 

107d. at 118. The agreement in this case was 
of definite duration and vague in its terms. 
Also, the landowner argued the existence of a 
statute expressly permitting this type of sewer 
service guarantee. The court did not use the 
grounds of indefinite duration to void the 
contract; instead, it directly addressed the 
issue of contracting away control of the 
governmental function of sewer operation and 
declared that the statute did not contemplate 
any such transaction. 

11549 S.W.2d 385 (Texas 1977). 

12549 S.W.2d 385, 393. The court was 
particularly disturbed that the agreement 
stripped the authority of its operational 
discretion vis-a-vis third parties. 

18Pittman v. City of Amarillo, 598 S.W.2d 
941, 945 (Texas Civ. App. 1980). 

14966 S.E.2d 82 (S.C. 1980). 

15266 S.E.2d 82, 84. Inferentially, the de- 
velopers were concerned about the capacity 
of their package plant and wanted to ensure 
that no one user would receive an inordinate 
amount of capacity to the detriment of their 
future developments. 

167d. at 84. Perhaps the most telling aspect of 
the G. Curtis Martin case is the effort by the 
district to defend the agreement. If the court 
voids the agreement where the governmental 
agency defends it, is there any validity to a 
capacity agreement when the governmental 
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agency decides to terminate it? 

'7Morrison Homes Corp. v. City of 
Pleasanton, 130 Cal. Rptr. 196 (Cal. App. 
1976). In this case, a developer agreed to 
annexation by the city of his land in returm fora 
reservation of sewer capacity. A key 
distinction between this case and G. Curtis 
Martin is the lack of a third party being refused 
service. In this case, there was no imminent 
“embarrassment” of the agency in_ its 
governmental functioning; moreover, the 
court was satisfied that California annexation 
statutes contemplated capacity agreements. 

18 Hartnett v. Austin, 93 So.2d 86 (Fla. 1956). 
See also Union Dry Goods Co. v. Georgia 
Public Service Corp., 248 U.S. 372 (1919). 

19H. Miller & Sons, Inc. v. Hawkins, 373 
So.2d 913 (Fla. 1979). 


2 City of Tampa v. Tampa Waterworks Co., 
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A public service message from 
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45 Fla. 600, 34 So. 631 (1903); City of Clear- 
water v. Bonsey, 180 So.2d 200 (Fla. 2d D.C.A. 
1965); Southern Gulf Utilities, Inc. v. City of 
North Miami Beach, 323 So.2d 669 (Fla. 3d 
D.C.A. 1976). It should be noted that all of 
these cases involve contractual provisions 
which purported to “lock-in” utility rates for 
either lengthy or unspecified periods of time. 

21373 So.2d 913 (Fla. 1979). 

22 This issue is before the Ninth Circuit Court 
in the case of Florida Land Company v. 
Orange County, Civil Action No. 81-5850. At 
present, no final decision has been reached in 
this case. 

23373 So.2d 913, 914. 

at 915. 

25It should be noted that, unlike California, 
Florida local governments do not have express 
statutory authority to reserve sewage capacity. 
Cf. (1979) §367.101, FLa. Stat., and Heinzman 
v. U.S. Home of Fla., Inc. 317 So.2d 838 (Fla. 
2d D.C.A. 1975), both of which apply to 
private utilities. 

26Tf one contracts to do something possible 
to be done, he must make his promise good 
unless his performance is rendered actually 
impossible by an act of God, the law, or the 
other party. 11 Fia. Jur. 2d Contracts §213, p. 
516. 


27 See City of Vernon v. City of Los Angeles, 
290 P.2d 841 (Cal. 1956) (capacity reservation 
clause held unenforceable based on state 
revocation of ocean outfall operation permit). 

28Shore Investment Co. v. Hotel Trinidad, 
29 So.2d 696 (Fla. 1947); Metro Dade Co. v. 
Babcock Co., 287 So.2d 139 (Fla. 3d D.C.A. 
1973). For a case involving sewage capacity in 
particular, see Helms v. B & LInvestment Co., 
198 S.E.2d 79 (N.C. App. 1973). 

28Wilson v. Wakulla Edgewater Co., 36 
So.2d 440 (Fla. 1948). 

Soloman, et al. v. Wilmington Sewerage 
Co.,55S.E. 300 (N.C. 1906). It should be noted 
that several utility rate cases in Florida have 
upheld rate clauses in contracts where 
duration was specified and where provision 
was made for variation in the rates. See 
Jacksonville Electric Authority v. Winn-Dixie 
Stores, Inc., 378 So.2d 338 (Fla. lst D.C.A. 
1980); Anchor Hocking Corp. v. Jacksonville 
Electric Authority, 419 F.Supp. 992 (M.D. Fla. 
1976); and City of Daytona Beach v. 
Stansfield, 258 So.2d 809 (Fla. 1972). 

31Pittman v. City of Amarillo, 598 S.W.2d 
941, 945 (Texas Civ. App. 1980). 

2 ricksen v. City of Sioux Falls, 14 N.W. 2d 
89 (S.D. 1944). 

%3See Rhodes, Vested Rights Update, 54 
Fa. B.J. 787 (Dec. 1980). 

%4The permit most commonly required by 
the state is a Florida Department of Environ- 
mental Regulation collection system permit, 
which covers the construction and installation 
of collection systems. See Fia. Stat. Chs. 17-3, 
17-4, and 17-6, F.A.C., and Ch. 403. Of course, 
the treatment plant itself often requires 
various local, state and federal construction 
and operation permits. 

35Fa. Stat. §403.087(6) (1979). 

36Metro Dade Co. v. Rosell Construction 
Corp., 297 So.2d 46 (Fla. 3d D.C.A. 1974). 

37Ft. Lauderdale v. Lauderdale Industrial 
Sites, Inc., 97 So.2d 47 (Fla. 2d D.C.A. 1957). 

38Abenkay Realty Corp. v. Dade Co., 185 
So.2d 777 (Fla. 3d D.C.A. 1966). 

3°Enderby v. City of Sunrise, 376 So.2d 444 
(Fla. 4th D.C.A. 1979). 

4Smoke Rise, Inc., v. Washington Suburban 
Sanitary Comm., 400 F.Supp. 1369 (D.C.Md. 
1975); Wincamp Partnership v. Anne Arundel 
Co., 458 F.Supp. 10098 (D.Md. 1978); Robert 
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T. Foley Co. v. Wash. Suburban Sanitary 
Comm., 389 A.2d 350 (Md. 1978). 

“1Orange County Ordinance #81-14, as 
amended by O.C.O. #81-20 and O.C.O. #81- 
21. Following the county’s lead, the City of 
Orlando recently drafted a sewer service 
policy which contains a capacity allocation 
system. 

42§2. Orange County Ordinance #81-14, as 
amended. 

43§4(e), Orange County Ordinance #81-14, 
as amended. 

44 A “wet” permit refers to a Florida Depart- 
ment of Environmental Regulation collection 
system permit which authorizes the construc- 
tion and installation of sewer lines, and 
authorizes connection to and collection and 
transmission of sewage flows to a treatment 
plant without requiring the issuance of 
additional permits for connection and/or 
transmission. 

4A “dry” permit refers to a Florida 
Department of Environmental Regulation 
collection system permit which authorizes 
construction only of the collection system 
without authorizing connection to and/or 
transmission of flows to a treatment plant. 
Typically, an additional FDER permit is 
required prior to connection or transmission. 

46§4(f), Orange County Ordinance #81-14, 
as amended. 

47 That is, prior to the creation of the Florida 
Department of Environmental Regulation 
under the Environmental Reorganization Act 
of 1975. 

48Florida Land Company v. Orange 
County, Civil Action No. 81-5850, (9th Cir. 
Ct., Orange County). Florida Land Company, 
a developer in Orange County, requested 
injunctive relief, claiming that the county’s 
allocation rules impaired a 1973 sewer 
agreement, constituted a taking of property 
without compensation, and unconstitutionally 
discriminated against Florida Land Company. 
Following the submission of approximately 
100 pages of memoranda of law and a two-day 
temporary injunction hearing, Florida Land’s 
request to temporarily enjoin the allocation 
rules was denied. This denial is on 
interlocutory appeal to the Fifth District Court 
of Appeal, Florida Land Company v. Orange 
County, Appeal No. 81-1090, filed October 22, 
1981. No definitive ruling has as yet been made 
concerning the constitutionality of the rules or 
the enforceability of the sewer agreement. 

Carlton Santee Corp. v. Padre Dam 
Municipal Water Dist., 174 Cal. Rotr. 413 (Cal. 
4th Ct. App. 1981). In upholding the 
requirement of early payment of connection 
fees and the distribution system for capacity, 
the court noted: 

“The District is burdened with the 
substantial responsibility of securing and 
expanding sewage facilities and capacities, as 
well as fairly allocating this vital finite resource 
for the benefit of the entire populace within 
the District when faced with a demand greater 
than the capacity of the system. Inherent 
within the statutory authority to acquire, 
construct and operate facilities for treatment 
and disposal of sewage and waste is the 
necessarily implied power to promulgate 
regulatory means which guarantee the fair, 
nondiscriminatory distribution of sewage 
service based upon need, where the demand 
exceeds the capacity of the system.” 

°°See Metro Dade County v. City of Opa 
Locka et al., Nos. 71-25782, 73-23070. (11th 
Cir. Ct.). Initiated in 1972, this lawsuit 
involved over 150 parties and is still subject to 
the court’s jurisdiction. 
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PUBLIC INTEREST LAW 


Legal Services for 
Florida’s Inmates: 
Expanding access to the 
courts by Hooks and 
Bounds 


By Richard A. Belz 


The history of legal services for 
prisoners in Florida began rather 
inauspiciously in 1971. In that year an 
inmate named Harold Raymond 
Hooks filed a civil rights action in the 
Jacksonville Division of the United 
States District Court for the Middle 
District of Florida pursuant to 42 
U.S.C. §1983.! Hooks alleged that he 
did not have access to an adequate 
law library in order to do legal re- 
search, nor did he have access to legal 
counsel. Thus, he claimed, he was 
denied access to the federal 
courts. The court denied the 
complaint and an appeal was taken 
to the United States Court of Appeals 
for the Fifth Circuit, which 
reversed.” 

On remand, a hearing was held 
before United States District Judge 
Charles R. Scott. Judge Scott issued 
an order and opinion of court 
appointing the United States of 
America as amicus curiae.? The 
parties, and the amicus, were 
“directed to submit comprehensive 
and detailed proposals for speedy 
implementation’ on the issue of how 
to provide inmates with access to the 
federal courts. 

Plans were submitted by the 
parties but the litigation continued 
for several years. Let us leave Hooks 
v. Wainwright and briefly digress. 


Legal services for all indigents 


During 1970 and 1971 The Florida 
Bar and the University of Florida 


jointly sponsored a study of legal 
services for the indigent.> One result 
of this study was the creation of a 
central entity to coordinate legal aid 
activities in the state, Florida Legal 
Services, Inc.® 


Florida Legal Services, Inc., was 
organized as a corporation not for 
profit on January 11, 1973 “for the 
purpose of providing or helping to 
provide legal services for persons in 
need thereof who would not 
otherwise have the means to obtain a 
lawyer’s assistance.”” The work of 
Florida Legal Services, Inc., on 
behalf of indigents has been well 
documented® and will not be 
reviewed here. What is important to 
recognize is that The Florida Bar 
helped organize Florida Legal 
Services, Inc., (FLS) and that FLS 
provided an organizational 
infrastructure with respect to 
statewide legal services coordina- 
tion. 


The LEAA experiment 


In 1972, the United States 
Department of Justice, through the 
Law Enforcement Assistance 
Administration (LEAA), decided to 
experiment with providing legal 
services to prisoners in an attempt to 
reduce recidivism and the risks of 
prison violence. It was felt that by 
giving inmates the ability to resolve 
their problems through legal 
channels they would recognize this 
was the preferable way to resolve 
disputes.° The goal was to reduce 
prison tensions by resolving most 
problems through the early 
intervention of an attorney’s 
negotiating skills, where possible, 
and to structure the legal issues for 
the courts as clearly as possible when 
litigation was necessary. A _con- 
sortium of states was chosen by 
LEAA for this experiment through a 
nonprofit intermediary, Studies in 
Justice, Inc. These states were to be 
the recipients of a three-year grant to 
develop legal services for prisoners 
and, before the conclusion of the 
grant, were expected to arrange for 
permanent funding of some sort. 


Florida was asked to join the 
consortium and did. Rather than 
create a new entity to provide the 
legal services, Florida Legal 


Services, Inc., was asked to assume 
the function, which it agreed to do. 
Thus, Florida’s implementation of 
the LEAA funded prisoner legal 
services program developed as the 
Demonstration Prison Project of 
Florida Legal Services, Inc., and 
became known simply as the “Prison 
Project.”!° 


The Prison Project began by 
accepting clients from the Union 
Correctional Institution at Raiford 
and the Florida State Prison at 
Starke. The staff quickly developed 
and, as abilities grew, operations 
were expanded to the Florida 
Correctional Institution (for women) 
at Lowell. A full discussion of the 
work of the Prison Project would be 
too extensive for the purposes of this 
article but, suffice it to say, the staff 
attorneys quickly became known for 
their expertise!! in the area of post- 
conviction relief pursuant to Fla. R. 
Crim. P. 3.850!2 and 28 U.S.C. 
§2254'5. Indeed, the Supreme Court 
of Florida acknowledged the legal 
assistance provided by the Prison 
Project in post-conviction relief.'4 

Later, the Prison Project expanded 
further and provided legal 
representation to inmates at final 
parole revocation hearings at the 
Lake Butler Reception and Medical 
Center in those cases in which 
counsel was constitutionally 
mandated.!5 


A problem arose at this point. The 
LEAA funding was only for a three- 
year period and was scheduled to 
end October 1, 1977. To provide for 
continuation of organized legal 
services for prisoners beyond this 
date, the search for permanent 
funding had to proceed apace. 


State funding attempts 


Efforts to secure permanent 
funding for the delivery of legal 
services to prisoners began almost as 
soon as the Prison Project was 
organized. These efforts culminated 
in Florida House Bill 2340 (1977), 
which would have created a Civil 
Legal Assistance Trust Fund,'* 
funded by an assessment of court 
costs plus bond and bail forfeitures.!” 
The Department of Administration 
was to be given responsibility for 
providing direct delivery of civil 
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legal assistance services and law 
libraries through contract or 
agreement with public or private 
entities.!® 

The bill failed to pass either the 
House of Representatives or the 
Senate. In fact, it was never 
introduced in the Senate and died in 
committee in the House of Repre- 
sentatives.!9 

Thus, the 1977 legislative session 
ended without a mechanism for the 
delivery of legal services to 
prisoners. With cessation of LEAA 
funding fast approaching on October 
1, 1977, the focus of attention 
returned to Hooks v. Wainwright. 


Funding by injunction 


Recognizing the existence of 
Hooks v. Wainwright, Prison Project 
attorneys had filed a motion for leave 
to intervene in the action on behalf of 
three named inmates. The motion 
argued that the State of Florida had 
failed to implement any plan for the 
provision of legal assistance to all 
inmates in the state’s penal 
institutions.”° 

No action was taken on this motion 
until July 11, 1977, when it was 
granted. The critical factor in the 
interim was the landmark decision of 
the Supreme Court of the United 
States in Bounds v. Smith®! on April 
27, 1977, which held that: 


Richard A. Belz, Gainesville, received his 
juris doctor degree from the University of 
Florida College of Law. He has written several 
articles for the Journal and has contributed to 
many continuing legal education publications. 
He has been a staff attorney, deputy director 
and project director with the Prison Project of 
Florida Legal Services, Inc., and has been 
executive director of Florida Institutional 
Legal Services, Inc., since its inception. 

Belz writes this article on behalf of the Bar's 
public interest programs and services depart- 
ment, Michael A. Tartaglia, director; Linda D. 
Weeks, column editor. 
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[T]he fundamental constitutional right of 
access to the courts requires prison authorities 
to assist inmates in the preparation and filing 
of meaningful legal papers by providing 
prisoners with adequate law libraries or 
adequate assistance from persons trained in 
the law.” 

With the absence of permanent 
state funding and LEAA funds due to 
expire on October 1, 1977, the 
problem of what to do about the 
hundreds of clients who were being 
provided with legal assistance 
became acute. The most pressing 
issue was what to do about the clients 
with cases pending in court. 

In desperation, an application for 
preliminary injunction was filed in 
Hooks v. Wainwright® seeking to 
require the defendant to fund the 
Prison Project. Only in this way, it 
was argued, could the plaintiff- 
intervenors and other members of 
the plaintiff-class continue to receive 
any type of legal services because 
law libraries at Union Correctional 
Institution, Florida State Prison and 
Florida Correctional Institution were 
not in place. 

On October 6, 1977, the court 

entered an order addressed to the de- 
fendant in his personal and official 
capacities, enjoining him: 
[F]rom ceasing and desisting to continue the 
operation of the Florida Legal Services, Inc., 
Prison Project, to meet his affirmative consti- 
tutional duty of ensuring state prisoners access 
to the courts.”4 

An appeal was taken to the United 
States Court of Appeals for the Fifth 
Circuit, which affirmed on August 
24, 1978, applications for stays 
having been denied by both the trial 
and appellate courts. 

The delay between October 1 and 
6, 1977, was not of consequence in 
retrospect, although waiting for the 
order created an exquisite agony 
which had to be lived through to be 
fully appreciated. A small amount of 
LEAA funds was left over on 
September 30, 1977, and, with the 
approval of LEAA, it was used to 
fund the Prison Project on a 
temporary basis rather than allowing 
the funding to lapse. 

Permanent funding was_ thus 
“assured” for at least as long as the 
court’s order remained in effect. To 
meet the individual liability of the 
defendant in Hooks v. Wainwright 
the Florida Department of 
Corrections signed a_ funding 


contract with Florida Legal Services 
which met the order’s terms. The 
contract explicitly provided that it 
would terminate if the order did and 
this arrangement continues to the 


present day. A new contract has been 
signed each year since then, with 
only slight modifications as to terms 
and amounts. 


Due to the sheer fact of 
confinement, many family 
law matters become hotly 

contested as they often 
represent the inmate’s last 
link with the outside world 


“Spin-off” of the Prison Project 


As the years passed, the goals of 
Florida Legal Services, Inc., grad- 
ually shifted away from the 
direct delivery of legal services to 
eligible clients. In large part this was 
because of the increasing availability 
of legal assistance through multi- 
county organizations federally 
funded by the Legal Services 
Corporation.”6 

As funding sources changed some 
projects of FLS were either 
eliminated or transferred to other 
service delivery agencies. This left 
the Prison Project as the only 
component of FLS still providing 
direct client services. 

The FLS board of directors had 
planned for this eventuality and a 
new corporate entity, Florida 
Institutional Legal Services, Inc., 
(FILS) was incorporated on 
November 3, 1978. A board of 
directors for the new corporation 
was selected and a formal contract, 
approved by the boards of both, was 
signed on June 13, 1979, to be 
effective July 1, 1979.27 


é 
| 


On that date, all personnel, assets 
and liabilities of the Prison Project 
were formally transferred from 
Florida Legal Services, Inc., to 
Florida Institutional Legal Services, 
Inc., and the Prison Project ceased to 
exist as a named entity. However, 
FILS is still sometimes called “Prison 
Project” by clients and others who 
remember the beginnings of the 
program. 


The situation today 


At this time FILS provides the only 
organized delivery of direct legal 
assistance to indigent inmates in 
Florida’s prisons by attorneys. These 
services encompass all types of legal 
matters, including post-conviction 
relief, institutional civil rights action 
pursuant to 42 U.S.C. §1983 and what 
might be termed “pure” civil cases 
(such as family law problems, 
military discharge upgrades, etc.). 

Assistance in post-conviction relief 
matters and civil rights actions are 
provided to inmates at Union 
Correctional Institution, Florida 
State Prison and Florida Correctional 
Institution pursuant to a contract 
with the Florida Department of 
Corrections which satisfies the 
continuing injunction in Hooks v. 
Wainwright. Assistance in “pure” 
civil matters is also provided to 
inmates at these three institutions, 
plus residents at the North Florida 
Evaluation and Treatment Center at 
Gainesville,** pursuant to a contract 
with the Florida Department of 
Health and Rehabilitative Services 
(HRS) under Title XX of the Social 
Security Act.” 

Additional funding for FILS has 
been provided by The Florida Bar 
for several years and this money is 
used as the matching funds required 
by the HRS contract. Without this 
support from The Florida Bar there 
would be no “pure” civil legal 
assistance at all for the thousands of 
indigents at these four institutions.*° 
Due to the sheer fact of confinement, 
many family law matters become 
hotly contested as they often 
represent the inmate’s last link with 
the outside world. 

During 1980, the court used its 
good offices in an attempt to have the 
parties settle Hooks, or at least some 
of the major issues. To see _ if 
settlement was possible, bills were 
introduced in both houses of the 1981 
Florida Legislature which would 
have given the public defender the 
right and duty to provide assistance 


to all inmates within that judicial 
circuit’s jurisdiction.*! Unfortunately, 
neither bill passed. Both died in 
committee in their respective 
houses.*? 

An evidentiary hearing has been 
held on the issues remaining in the 
case but the court has yet to issue any 
further orders. The main issue, far 
surpassing all others, can be simply 
stated as this: must the State of 
Florida meet its obligations under the 
Bounds v. Smith by providing state- 
funded attorneyp,*® given the specific 
composition of the plaintiff class?%4 
The positions of the parties are 
readily apparent. The plaintiff class, 
the plaintiff-intervenors and the 
amicus all say yes. The defendant 
says no. To a large extent, the final 
order of the court will define the 
parameters of legal services to 
inmates in Florida for many years to 
come. o 


The Florida Bar’s public interest 
programs and services department 
wishes to encourage anyone inter- 
ested in public interest practice to 
submit articles for publication in this 
column. Submit manuscripts to 
Linda Weeks, The Florida Bar. 


!'There are actually two cases; Hooks v. 
Wainwright, #71-144-Civ-J-S, an individual 
cause of action, and Hooks v. Wainwright, 
#71-1011-Civ-J-S, a class action. The cases are 
always treated as one and simply referred to as 
“Hooks v. Wainwright”. Hooks v. Wainwright, 
352 F.Supp. 163 (M.D. Fla. 1972), fn.1 at 165. 

2Hooks v. Wainwright, 457 F.2d 502 (5th 
Cir. 1972). 

Keg F. Supp. 163, 169 (M.D. Fla. 1972). 

41d. 

5 Legal Services to the Indigent, 46 Fa. B. J. 
201 (April 1972). 

®Urban, Legal Aid in Florida, 48 Fa. B. J. 
727 (1974). 

7Articles of Incorporation, Article II, 
Florida Legal Services, Inc. (January 11, 1973). 

8Smith, Development of Florida Legal 
Services, Inc., 48 FLA. B. J. 733 (1974); Norman 
& Manikas, Legal Aid Development in 
Florida, 48 Fa. B. J. 735 (1974). 

9LEAA NEWSLETTER 3 (1978). 

Norman, Civil Legal Services to Prison 
Inmates, 48 Fa. B. J. 736 (1974). 

For a representative sampling of post 
conviction cases handled see Brown v. 
Wainwright, 459 F.Supp. 244 (M.D. Fla. 1978); 
Scott v. Wainwright, 617 F.2d 99 (5th Cir. 
1980), cert den., — U.S. —, 101 S.Ct. 240 
(1980); Greene v. Massey, 437 U.S. 19 (1978); 
= v. Wainwright, 639 F.2d 262 (5th Cir. 
1981). 

2Fia. R. Crm. P. 3.850 is Florida’s rule of 
criminal procedure for the handling of post 
conviction claims. See, CLE, Florida Criminal 
Rules and Practice, Rule 3.850, Commentary 
(2d ed. 1979). 

1398 U.S.C. §2254 


is the statutory 


codification of the procedures to be followed 
by a person in custody pursuant to a judgment 
of a state court when making application for a 
writ of habeas corpus. See also, 28 U.S.C. 
§§2241 through 2253 and the Rules Governing 
Section 2254 Cases in the United States District 
Courts. 

14Craham v. State, 372 So0.2d 1363, 1366 (Fla. 
1979). 

There is a right to appointed counsel if 
certain tests are met. Gagnon v. Scarpelli, 411 
U.S. 778, 790 (1973). For a complete discussion 
of the parole revocation process and the right 
to appointed counsel see Belz, Parole 
Revocation—Due Process or Star Chamber?, 
52 Fra. B. J. 22 (1978). 

16 Post conviction relief is civil in nature even 
though it is usually sought pursuant to Fia. R. 
Crm. P. 3.850. Tolar v. State, 196 So.2d 1 (Fla. 
4th D.C.A. 1967). 

17See, CommitrEE Report, Civi. LecAL 
ASSISTANCE TO PRISONER'S, House Committee 
on Corrections, Probation and Parole (May 17, 
1977). 

187d. 

I9JOURNAL OF THE House oF REpRE- 
SENTATIVES, 1977 Regular Session, page 1340; 
History oF LecisLaTion, 1977 Regular Session, 
page 546. 

20Motion for Leave to Intervene, dated 
December 24, 1975. 

21430 U.S. 817 (1977). 

21d., 430 U.S. at 828. Bounds covered post 
conviction collateral challenges and 
institutional civil rights actions pursuant to 42 
U.S.C. §1983. 

Application for Preliminary Injunction, 
dated September 6, 1977. 

24Order dated October 6, 1977. See also, the 
Opinion filed the same day. 

25578 F.2d 1102 (5th Cir. 1978). 

2642 U.S.C. §§2996-29961; 45 C.F.R. §§1600, 
et seq. The current funding problems of the 
Legal Services Corporation have received 
wide publicity. See, Florida Bar News, Legal 
Aid Offices Close, Cases Turned Away as 
Funds Decrease, October 15, 1981, at 1. 

27“Prison Project Spinoff Agreement” 
signed by Gregory A. Presnell, president of 
FLS, and James M. Russ, president of FILS, on 
June 13, 1979. 

The North Florida Evaluation and 
Treatment Center is a facility of the Florida 
Department of Health and Rehabilitative 
Services, not the Florida Department of 
Corrections. 

29492 U.S.C. §1397, et seq. 

30On June 30, 1980, the inmate population at 
the three Department of Corrections facilities 
were follows: Florida Correctional 
Institution (for women), 425; Florida State 
Prison, 1,410; Union Correctional Institution, 
2,244. Total inmate population was 19,722. 
FLoripA DEPARTMENT OF CoRRECTIONS ANNUAL 
Report, 1979-80, p. 48. 

31H.B. 1129 and S.B. 888 (1981). 

32For H.B. 1129 see JouRNAL OF THE House 
OF REPRESENTATIVES, 198] REGULAR SESSION, 
p-941; History or LecisLaTion, 1981 RecuLaR 
Session, p. 308. For S.B. 888 see JOURNAL OF 
THE SENATE, 1981 REGULAR SEssIon, p. 766; 
History oF LEGISLATION, 1981 REGULAR 
SEssIon, p. 269. 

3As opposed to “adequate law libraries.” 
Bounds v. Smith, 430 U.S. at 828. 

%The average inmate admitted to the 
custody of the Florida Department of Correc- 
tions during fiscal year 1979-80 had a tested 
education grade of 6.8, while claiming a tenth 
grade education. FLorma DEPARTMENT OF 
Corrections ANNUAL Report, 1979-80, p. 50. 
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LAW OFFICE ECONOMICS 


Fundamentals of effective 
legal billing 


By Karl Beckmeyer 

Increasing overhead is forcing 
attorneys to operate their law prac- 
tices in a more businesslike manner 
than ever before. 

We must realize that though we are 
in a “profession” we have a product 
to sell—our legal services. As Abraham 
Lincoln, who was a merchant before 
he became an attorney, once ob- 
served: “An attorney’s time and 
_advice are his stock in trade.” 

The challenge, of course, is to con- 
vert that “stock in trade” into cash. In 
this article, I will outline the funda- 
mentals of making that conversion. 

Discuss attorney’s fees and costs 
with clients at the initial conference. 
Clients are acutely aware of the 
growing size of attorney’s fees and 
costs, and are as uneasy as attorneys 
about discussing them. Raising the 
issues of the rate and amount of the 
attorney’s fees at the first conference 
will put both the attorney and the 
client at ease and will establish at the 
beginning of the case whether or not 
the client can afford to retain the 
attorney. 

Reduce the fee agreement to 
writing. Months or years after the ini- 
tial conference your memory and 
your client’s memory will undoubted- 
ly differ as to the fee agreement 
reached. Recent studies have shown 
that many malpractice claims are first 
raised as counterclaims to suits for 
attorney’s fees. Avoid this dispute by 
using a written fee agreement signed 
by the client. Keep at your desk a file 
folder filled with the following types 
of fee agreements: hourly rate, rea- 
—— fee, flat fee and contingent 

ee. 


Obtain an adequate retainer. There 
is no reason why an attorney should 
advance his time and expenses on 
behalf of a client (contingent fee 
cases excepted). Experience has 
shown that clients expect to pay re- 
tainers, and view attorneys who do 
not charge retainers as either inex- 
perienced or unknowledgeable. The 
retainer should be sufficient to cover 
at least the attorney’s first month’s 
fees and costs. An inadequate re- 
tainer is almost as bad as no retainer 
at all. 

Keep good time records. Numer- 
ous studies have shown that attorneys 
who keep good time records earn 40 
percent more than attorneys who do 


Attorneys who wait to 
record time will lose tens of 
thousands of dollars over 
the course of a year 


not. The record of time expended 
must be made immediately follow- 
ing the completion of the work. It is 
unwise to wait until the end of the 
day or week to “reconstruct” all of 
the telephone calls, correspondence, 
documents reviewed and other mat- 
ters which have transpired over the 
course of the day or week. Attor- 
neys who wait to record their time 
will lose tens of thousands of dollars 
over the course of a year. 

Use itemized bills. Practically no 
client will accept a bill in the follow- 
ing form: 

“Professional fees for Doe vs. Roe, 
month of June 1981, $2,000.” 

The better form and practically 
the only current acceptable form of 
billing is the itemized bill which em- 
phasizes to the client the work which 
the attorney has done. An example of 
the properly itemized bill is as 
follows: 

6/1 Conference With John Doe 
6/2 Draft complaint, summons and notice 
of lis pendens 


6/15 Review return of service on defen- 
dants; calendar default date 


6.8 hours at $100 per hour = $680 


Bill in a timely manner. Accounts 
receivable which are over 90 days old 


are almost worthless. Studies have 
shown that when a client receives a 
bill within 30 days after the attorney’s 
having rendered valuable services 
(such as winning the case or taking 
important depositions), the client 
is much more likely to pay the bill. If 
an attorney waits 60 or 90 days after 
the conclusion of a matter to bill, the 
client will have forgotten the value of 


the attorney's services and will be 
much more prone either to ignore the 
bill or delay paying it. 

Bill frequently, not at just the be- 
ginning and the end of the case. 
Attorneys who bill monthly earn 20% 
more than attorneys who do not. 
Attorneys frequently collect a re- 
tainer at the beginning of the case, 
and then “hang out” until the end of 
the case. This results in the attorneys’ 
advancing thousands of dollars of 


_ their time and costs over an extended 


period. This is the equivalent to fi- 
nancing for the client. Attorneys are 
in the law business, not in the finan- 
cing business. Accordingly, it is the 
better practice to bill monthly or at 
least every two months so that the 
attorney will have an improved cash 
flow. Also, the attorney will learn 
early in the case whether or not the 
client either intends to pay or is able 
to pay for the attorney’s services. If 
the client does not pay the first bills 
sent to him, the attorney has the ad- 
vantage of withdrawing before he 
has invested thousands of dollars of 
his time and expenses. 

Have a system. Structure reduces 
anxiety. The attorney’s office proce- 
dures should be organized in such a 
manner that there is an established 
written procedure for billing all 
clients. Billing should not be done on 
an ad hoc or case-by-case basis. 
Establish a system for collecting your 
time and expenses and recording 
payments made by clients. Put this 
system in written form and utilize it, 
and you will be well on your way 
toward making big money practicing 
law. 0 


Karl Beckmeyer, a graduate of the Univer- 
sity of Florida College of Law, is a sole practi- 
tioner in Islamorada, and is the inventor of the 
Claymore Legal Billing System. 
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CURRENT PRACTICE SEMINARS, INC. PRESENTS 


Approved for Credit Under the Florida Bar Designation Plan 


FLORIDA ZONING ORDINANCES: 
DRAFTING, USING, CHOOSING 


A Seminar Offered 
JANUARY 29, 1982 
at 
THE HILTON HOTEL 


7400 INTERNATIONAL DRIVE, ORLANDO, FL 


(For Reservations call: 305-351-4600) 


The seminar is designed to reach public and private sector attorneys who represent or advise clients and/or agencies concerned with drafting or challenging 
zoning ordinances in Florida. It will also aid middle- and upper-level public administrators and urban planners in the recognition of legal issues often faced in 
drafting and implementing zoning ordinances. It will enhance the proficiency of attendees by acquainting them with the unique principles and skills necessary to 


draft sound zoning and land-use ordinances. 


8:00 - 8:55 AM 
Late Registration (coffee served) 

8:55 - 9:00 AM 

Opening Remarks 

Dr. A. Charles Hazelip, President, CPS, Inc. 

9:00 - 9:50 AM 

DISCRETION IN LAND-USE AND PERFORMANCE ZONING. 
Exercising discretion regarding planned unit development, site plan 
reviews, conditional uses and similar tools; legal implications of 
performance zoning and basic concepts and techniques. 

Speaker: V. Gail Easley, Assistant Director, Planning Department, 
City of Largo, FL. 

9:50 - 10:00 AM 

BREAK 

10:00 - 10:50 AM 

REGULATORY REFORM IN ZONING AND LAND USE. 

Practical streamlining methods for the pre-application stage; review and 
revision of.zoning ordinances; building a legislative history; changing 
standards allowing clustering of housing units; decreasing street size; 
permitting wider variety of housing types. 

Speaker: Michael Garetson, Director, Division of Land Resource 
Management, Department of Veterans and Community Affairs, 

State of Florida. 

10:50 - 10:55 AM 

BREAK 

10:55 - 11:45 AM 

REDESIGNING FLORIDA’S COMPREHENSIVE PLANS. 

The Florida Comprehensive Planning Law; recent developments; analysis 
of recent cases; methods for redesigning comprehensive plans to avoid 
legal challenges. 

Speaker: John J. Corbett, Assistant City Attorney, 

City of West Palm Beach, FL. 


Program Schedule 


Course Materials 


All registrants will receive an outline covering speakers’ subjects. The use of recording devices during the seminar is prohibited. Those unable to attend the 
seminar may receive course materials, while supplies last, by contacting Current Practice Seminars, Inc. 


Refund Policy 


11:45 - 1:00 PM 
LUNCH BREAK (luncheon provided) 

1:00 - 1:50 PM 

EXCLUSIONARY AND INCLUSIONARY HOUSING. 

Legal aspects of local government actions regarding low and moderate 
income housing; requirements for group care facilities; Federal Court 
cases arising under the Fair Housing Act. 

Speaker: Andrew H. Moriber, Private Attorney. 

1:50 - 1:55 PM 

BREAK 

1:55 - 2:45 PM 

HYBRID SIGN CONTROL 

Methods and techniques in avoiding freedom of speech challenges and 
accusations of legislating taste when establishing standards for signs in the 
community. 

Speaker: Arthur Parkhurst, City Attorney, 

City of Sunrise, FL. 

2:45 - 3:00 PM 

COFFEE BREAK 

3:00 - 3:50 PM 

ZONING BOARDS OF APPEAL AND ADJUSTMENT. 

Stretching variance power into spot zoning; confusion between variances 
and special exceptions; public hearings; definition of board powers; roles of 
the zoning administrator. 

Speaker: David E. Cardwell, City Attorney, 

Lakeland, FL. 

3:50 - 3:55 PM 

BREAK 

3:55 - 4:45 PM 

SMALL CITY ZONING: GOLDEN BEACH, FLORIDA. 

Innovative measures taken by one Florida city to protect its residents from 
crime. 

Speaker: Gene de Marie, Town Manager, Golden Beach, FL. 


Refunds will be made in full if cancellation is received by Current Practice Seminars, Inc. at least 72 hours prior to commencement of the seminar. No refunds 


will be made thereafter. 


* * * * * * * 


(NAME) 


CLIP OUT AND MAIL * * * * 
REGISTRATION SLIP 
Please mail registration directly to Current Practice Seminars, Inc., Post Office Box 3837, Tallahassee, Florida 32303 


(ADDRESS) 


(CITY) 


(STATE) (ZIP) 


My check for $125.00 is enclosed. 
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REAL PROPERTY LAW 


This April first is no fool’s day; 
the truth-in-lending 
Simplification and Reform Act 
really works 

By Bruce L. Hollander 


The Federal Truth-in-Lending Act 
(TiL Act),' enacted in 1969, created a 
vast new arena for the legal profes- 
sion. Primarily intended as a dis- 
closure law, the TiL Act permits 
consumers to compare the cost of 
credit by requiring creditors to 
furnish the same kinds of information 
for certain types of credit transac- 
tions using uniform terminology. 
There are both civil and criminal 
penalties to ensure compliance. 
Compliance has become the “magic” 
word for both lenders’ attorneys and 
consumers’ attorneys. 

The Federal Reserve Board has 
recognized “... that Truth in Lending 
has not completely fulfilled its 
original purposes . . . and (has) gen- 
erated costly and burdensome litiga- 
tion over technical interpretations of 
the regulation.”? 

To combat this, Congress passed 
the Truth-in-Lending Simplification 
and Reform Act (TiLSR Act), which 
with one exception’ becomes effec- 
tive April 1, 1982. The Federal 
Reserve Board has promulgated new 
regulations by rescinding Regula- 
tion Z (Reg. Z)° in its entirety and by 
amending it to create the new 
regulations. Surprisingly, the Act 
does live up to the promises made in 
its title. The revised regulations 
exempt a number of transactions, 
delete a great deal of detail, increase 
flexibility, and directly reduce the 
burden of compliance for creditors. 

This article shall limit its analysis to 
an overview of the changes in those 
areas that most widely affect the real 


property practitioner. The full text of 
TiLSR and Reg. Z§ should be studied 
for a complete understanding of the 
changes. 

The most important changes in 
TiLSR and Regulation Z are that: 

e Agricultural credit transactions 
are no longer covered;? 

e The annual percentage rate 
(APR) must be disclosed within one- 
eighth of one percent of the actual 

e Individual components of the 
amount financed need not be dis- 
closed unless specifically requested 
by the borrower;? 

e Descriptive explanations of the 
“amount financed,” the “finance 
charge,” the “APR,” and the “total of 
payments” are required;!° 

e The definitions of “arranger of 
credit,” “creditor,” “consummation,” 
“dwelling,” and “residential mort- 
gage transaction” have been clarified 
or altered;!! 

e Inaccurate early disclosures 
need not be redisclosed unless the 
APR varies by more than one-eighth 
of one percent;!? 

e The three-day right of rescission 
does not apply to a “residential 
mortgage transaction”!? and may be 
waived if the borrower determines 
that there is a bona fide personal 
financial emergency;!4 

e Civil penalties apply only to 
specific limited violations; and 

e Creditors have been afforded 
various defenses to civil liability and 
have procedures to avoid civil 
penalties even if a violation has 
occurred. 


Definitions 


The definitions contained in the 
TiLSR Act determine who _ is 
required to make the disclosures, to 
whom the disclosures are to be made 
and under what circumstances they 
are to be made. The more important 
definitions are: 

“Arranger of credit” means a 
person who regularly arranges for 
the extension of consumer credit by 
another person if: 

e A finance charge may be 
imposed for that credit or the credit 
is payable by written agreement in 
more than four installments; and 


e The person extending the credit 
is not a creditor. (A person regularly 
arranges for the extension of 
consumer credit only if he arranged 
credit more than 25 times—or more 
than five times for transactions 
secured by a dwelling—in the pre- 
ceding calendar year. If a person did 
not meet these numerical standards 
in the preceding calendar year, the 
numerical standards shall be applied 
to the current calendar year.)!5 

A real estate broker could be an 
arranger of credit under the 
definition and is required to make the 
disclosures. If there is more than one 
party that should make disclosures, 
the parties should agree among 
themselves as to who will ultimately 
make the disclosures to the 
consumer. 

“Creditor” means: 

e A person who regularly extends 
consumer credit that is subject to a 
finance charge or is payable by 
written agreement in more than four 
installments and to whom _ the 
obligation is initially payable, either 
on the face of the note or contract, or 
by agreement when there is no note 
or contract. 

e An arranger of credit.'6 

This definition attempts to 
eliminate any confusion for assignees 
and arrangers of credit. The only 
arranger of credit automatically 
considered a creditor is a person 
specifically meeting the qualifica- 
tions of that definition. 

“Dwelling” means a residential 
structure that contains one to four 
units, whether or not that structure is 
attached to real property. The term 
includes an individual condominium 
unit, cooperative unit, mobile home, 
and trailer, if it is used as a resi- 
dence.!” 

Mobile homes, trailers and 
cooperatives are newly included and 
the requirement that the residential- 
type structure be real property is 
deleted. 

“Residential mortgage trans- 
action” means a transaction in which 
a mortgage is created or retained in 
the consumer’s principal dwelling to 
finance the acquisition or initial con- 
struction of that dwelling.'® 

TiLSR does not apply at all to 
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agricultural credit!® or to a credit 
transaction secured by a security 
interest in a mobile home, trailer, 
condominium, cooperative, or other 
personal property used as a 
secondary dwelling if the amount 
financed exceeds $25,000.2° The right 
to rescind does not apply to a 
residential mortgage transaction.?! 


Disclosures 


The TiLSR Act disclosures 
required when a security interest is 
created against the consumer’s 
principal dwelling are governed by 
the regulations found in the section 
designated Subpart C-Closed-End 
Credit. 

Disclosure must be made before 
consummation of the transaction?? 
and any information necessary for an 
accurate disclosure that is unknown 
to the creditor may be estimated 
based on the best information 
reasonably available provided that it 
is stated to be an estimate.* In a 
residential mortgage transaction 
subject to the Real Estate Settle- 
ment Procedures Act®4 (RESPA) the 
creditor must make the disclosures 
before consummation or deliver or 
place them in the mail not later than 
three business days after the creditor 
receives the consumer’s written 
| application, whichever is earlier. 

“Consummation” is defined under 
Reg. Z as the time that a consumer 
becomes contractually obligated on 
a credit transaction.2 This new 
definition of consummation 
eliminates the “economic coercion” 
line of analysis under the old 
regulations and uncertainty 
inherent in it. 

No redisclosure is required by the 
creditor to correct or amend the 
information contained in the 
disclosure unless the APR in the 
consummated transaction differs 
from the APR by more than one- 
eighth of one percentage point.’ 

Full disclosure must be made 
before a creditor expressly agrees in 
writing with a subsequent consumer 
to accept that consumer as a primary 
obligor on an existing residential 
mortgage transaction.”8 

For each transaction the creditor 
must disclose the following informa- 


tion when applicable:?9 

e Creditor. The identity of the 
creditor making the disclosures; 

e Amount financed. The “amount 
financed,” using that term, and a 
brief description such as “the amount 
of credit provided to you or on your 
behalf.” The amount financed is 
calculated by: determining the 
principal loan amount, adding any 
other amounts that are financed by 
the creditor and are not part of the 
finance charge,” and subtracting any 
prepaid finance charge; 

e Finance charge. The “finance 
charge,” using that term, and a brief 
description such as “the dollar 
amount the credit will cost you;” 

e Annual percentage rate. The 
“annual percentage rate,” using that 
term, and a brief description such as 
“the cost of your credit as a yearly 
rate;” 

e Payment schedule. The number, 
amounts, and timing of payments 
scheduled to repay the obligation; 

e Total of payments. The “total of 
payments,” using that term, and a 
descriptive explanation such as “the 
amount you will have paid when you 
have made all scheduled payments;” 

e Prepayment. Whether or not a 
penalty may be imposed if the 
obligation is prepaid in full or 
whether or ‘not the consumer is 
entitled to a rebate of any finance 
charge if the obligation is prepaid in 
full; 

e Late payment. Any dollar or 
percentage charge that may be 
imposed before maturity due to a 
late payment; 

e Security interest. The fact that 
the creditor has or will acquire a 
security interest in the property pur- 
chased as part of the transaction, or in 
other property identified by item or 
type; 

e Insurance. The items required 
by §226.4(d) in order to exclude 
certain insurance premiums from the 
finance charge. Note that subsection 
(ii) requires a disclosure if the term of 
the insurance is less than the term of 
the transaction. This is important in 
Florida because by statute credit life 
insurance is restricted to a maximum 
10-year term; 

e Contract reference. A statement 


that the consumer should refer to the 
appropriate contract document for 
information about nonpayment, 
default, the right to accelerate the 
maturity of the obligation, prepay- 
ment rebates and penalties and, ina 
residential mortgage transaction, the 
creditor’s policy regarding 
assumption of the obligation; and 

e Assumption policy. In a 
residential mortgage transaction, a 
statement whether or not a 
subsequent purchaser of the dwell- 
ing from the consumer may be 
permitted to assume the remaining 
obligation at its original terms. 


itemization of the amount financed 


The new Reg. Z eliminates the 
need for a separate written itemiza- 
tion of the amount financed, 
including: the amount of any 
proceeds distributed directly to the 
consumer; the amount credited to the 
consumer's account with the 
creditor; any amounts paid to other 
persons by the creditor on the 
consumer’s behalf. The creditor shall 


Bruce L. Hollander is engaged in private law 
practice in Hollywood. He received his J.D. 
cum laude in 1973 from the University of 
Miami. 

Hollander currently serves on the executive 
council of the Real Property, Probate & Trust 
Law Section of The Florida Bar, as chairman 
of the Second Mortgage Law Subcommittee 
of the Bar and representative of the 17th 
Judicial Circuit to the Real Property, Probate 
& Trust Law Section. He is designated in both 
real property law and corporation and 
business law. Hollander is a member of the 
National Second Mortgage Association, the 
National Association of Mortgage Brokers, the 
Florida Association of Mortgage Brokers, the 
National Consumer Finance Association, and 
board of directors of the Broward County 
Chapter of the American Red Cross. 

He writes this column on behalf of the Real 
Property, Probate and Trust Law Section, 
Robert B. Bratzel, chairman, and Jerry E. 
Aron, editor. 
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identify those persons; and the 
prepaid finance charge. 

The creditor need not provide a 
written itemization if the creditor 
provides a statement that the con- 
sumer has the right to receive a 
written itemization of the amount 
financed, together with a space for 
the consumer to indicate whether it is 
desired, and the consumer does not 
request it.5! The RESPA closing cost 
disclosures would be deemed to 
satisfy the TiLSR Act itemization 
requirements. 


Rescission 


Inherent in the TiL Act is the right 
of the consumer to rescind the 
transaction if a security interest is 
acquired in his principal dwelling.* 
The right to rescind, once exercised, 
sets up a chain of events that can 
prove disastrous to an unwary 
creditor. Fortunately the timeframe 
in which the creditor must respond to 
a consumer's exercise of the right of 
rescission has been expanded from 
10 days to 20 days, both to terminate 
the security interest®? and to take 
possession of any money tendered.*4 
However, the procedures outlined 
in Reg. Z §226.23(d)(2) and (3) may 
be modified by court order.* 
The court may view the economic 
circumstances in determining 
whether a variance from the rules 
should be allowed. Every creditor’s 
attorney should petition the court to 
require a return of the proceeds by 
the consumer before the security 
interest is terminated. 


Civil liability 


The civil liability provisions have 
been greatly modified, eliminating 
most of the technical violations. Civil 
penalties will apply only in the case 
of violations of the TiL Act right of 
rescission requirements or the failure 
to make any of the following dis- 
closures:*® 

e The amount financed; 

e The finance charge, not 
itemized, using such term; 

e The APR, using such term; 

e The sum of the “amount 
financed” and the “finance charge,” 
using the term “total of payments”; 
e The number, amount, and due 


190 THE FLORIDA BAR JOURNAL/FEBRUARY 1982 


dates or period of payments 
scheduled to repay the “total of pay- 
ments”; or 

e Where the closed-end credit is 
secured, a statement that a security 
interest has been taken in (a) the 
property purchased as part of the 
transaction or (b) property not 
purchased as part of the transaction 
identified by item or type. 

Creditors participating in credit 
programs administered by a 
department or agency of the United 
States are exempt from civil and 
criminal penalties in any case where a 
violation results from the use of an 
instrument required by that 
department or agency. 

Creditors using model disclosure 
forms and clauses for common trans- 
actions prepared by the Board of 
Governors of the Federal Reserve 
System shall be deemed to be in 
compliance with all TiLSR Act 
disclosure requirements with respect 
to other than numerical disclosures.*” 
Creditors are not required to use 
these forms and clauses, but the 
protection afforded a creditor under 
the TiLSR Act makes it worthwhile.** 

State laws that are inconsistent 
with the TiLSR Act are preempted 
only to the extent of the inconsist- 
ency. Upon the request of any cred- 
itor, state or other interested party, 
the Board shall determine whether 
any such inconsistency exists. If an 
inconsistency exists, creditors located 
in the state are prohibited from using 
the inconsistent term or form, and 
shall incur no state liability for failure 
to use the term or form.*® The board 
is also required to determine whether 
a state’s required disclosures are sub- 
stantially the same in meaning as 
required by the TiLSR Act. If they 
are, creditors located in that state 
may make disclosures in compliance 
with state law in lieu of disclosure 
under the TiLSR Act, except that the 
APR and finance charge shall be 
disclosed as per the TiLSR Act.*® 


A creditor or assignee shall have no 
liability for any disclosure violation, 
if within 60 days after discovering an 
error, whether pursuant to a final 
written examination, report, or 
notice by a governmental agency or 
through the creditor’s or assignee’s 
own procedures, and prior to the 
institution of an action under this 
section or the receipt of written 
notice of the error from the obligor, 
the creditor or assignee notifies the 
person concerned of the error and 


makes whatever adjustments are 
necessary in the appropriate account 
to assure that the person will not be 
required to pay a finance charge in 
excess of the finance charge actually 
disclosed or the dollar equivalent of 
the APR actually disclosed, 
whichever is lower.*! 

The creditor must make the 
adjustments to the consumer’s 
account to avoid the civil penalties or 
else the creditor may rely on the 
“unintentional error” defense. 

The “unintentional error” defense 
has been expanded to include as- 
signees and actions involving the 
right of rescission. Example of a bona 
fide error include, but are not limited 
to, clerical, calculation, computer 
malfunction and programming, and 
printing errors. An error of legal 
judgment is not a bona fide error.*? 

The TiLSR Act specifically 
provides for attorneys’ fees in any 
action in which a consumer is deter- 
mined to have a right of rescission 
§130(a) 

TiLSR authorizes the various 
enforcement agencies to require 
“restitution” when an APR or finance 
charge has been understated. Guide- 
lines have been set forth to deal with 
five types of transactions.‘ 

Group I: Inadvertent APR under- 
statements of the APR beginning 
March 31, 1980. 

Group II: Willful understatements 
of the APR or the finance charge. 

Group III: Past and_ present 
inadvertent understatements of the 
APR or the finance charge. 

Group IV: Inadvertent under- 
statements of the APR or the finance 
charge on or after April 1, 1982. 

Group V: Irregular mortgage 
loans. 


In each case the facts of the 
transaction are reviewed and the 
penalties and defenses available to 
the creditor may vary. 

No statute of limitation exists for 
willful understatements of the APR 
and/or a finance charge and an 
enforcement agency conducting a 
compliance examination may order 
restitution discovery of the decep- 
tion. 

In general, restitution is required 
when the understatement of the cost 
of borrowing is part of a clear and 
consistent pattern or practice of 
violations, or results from gross 
negligence or from a willful violation 
intended to mislead the person to 
whom the credit was extended. 


However, no restitution shall be 
ordered if it would have a signifi- 
cantly adverse impact upon the 
safety or soundness of the creditor, 
but in any such case, the agency may 
require a partial adjustment in an 
amount which does not have such an 
impact, except that with respect to 
any transaction consummated after 
the effective date of §608 of the 
Truth-in-Lending Simplification and 
Reform the agency shali 
require the full adjustment but shall 
permit the creditor to make the 
required adjustment in partial 
payments over an extended period of 
time which the agency considers to 
be reasonable.‘ 


Conclusion 


The TiLSR Act was passed to 
improve the implementation of the 
original act. The multitude of 
lawsuits filed under the old TiL Act 
have certainly shown many of the 
existing pitfalls. Ultimately, the 
creditors, consumers, their attorneys 
and the courts shall determine the 
effectiveness of the new Act. o 


115 U.S.C. $1601 et seq. (1968). 

2Federal Reserve press release (March 26, 
1981). 

5Title VI of the Depository Institutions and 
Monetary Control Act of 1980, Pub. L. No. 96- 
221 


4TiLSR Act, §608, 15 U.S.C. §1601 et seq. 
(1980), effective March 31, 1980. 

5Reg. Z, 12 C.F.R. §226 et seq. (1980). 

SReg. Z, 12 C.F.R. §226 (1980), effective 
April 1, 1982. 

7TiLSR Act, §104(1), 15 U.S.C. §1601 et 
seq. (1980). 

8TiLSR Act, §107(c), 15 U.S.C. §1601 et 
seq. (1980). 

®Reg. Z, 12 C.F.R. §226.18(c)(2) (1980). 

Reg. Z, 12 C.F.R. §226.18 (1980). 

"Reg. Z, 12 C.F.R. §226.2(a) (1980). 


Reg. Z, 12 C.F.R. §226.19(b) (1980). 

Reg. Z, 12 C.F.R. §226.23(f)(1) (1980). 

Reg. Z, 12 C.F.R. §226.23(e) (1980). 

Reg. Z, 12 C.F.R. §226.2(a) (1980), 
Footnote 2. 

167d. 

Id. 

18 Td. 


'9Reg. Z, 12 C.F.R. §226.3(a) (1980). 

Reg. Z, 12 C.F.R. §226.3(b) (1980). 

21 Reg. Z, 12 C.F.R. §226.23(f)(1) (1980). 

Reg. Z, 12 C.F.R. §226.17(b) (1980). 

Reg. Z, 12 C.F.R. §226.17(c)(2) (1980). 

24Real Estate Settlement Procedures Act, §2, 
12 U.S.C. §2601 et seq. (1974). 

Reg. Z, 12 C.F.R. §226.19(a) (1980). 

26Reg. Z, 12 C.F.R. §226.2(a) (1980). 

27Reg. Z, 12 C.F.R. §226.17(f) (1980). 

Reg. Z, 12 C.F.R. §226.20(b) (1980). 

29Reg. Z, 12 C.F.R. §226.18 (1980). 

3° The seller’s points are now excluded under 
Reg. Z, 12 C.F.R. §226.4(c)(5) (1980). 
31Reg. Z, 12 C.F.R. §226.18(c)(2) (1980). 
3215 U.S.C. §1635(a). 


Reg. Z, 12 C.F.R. §226.23(d) (2) (1980). 
34Reg. Z, 12 C.F.R. §226.23(d) (3) (1980). 
Reg. Z, 12 C.F.R. §226.23(d)(4) and 

TiLSR Act, §125(b), 15 U.S.C. §1601 et seq. 

(1980). 
36TiLSR Act §130(a)(3), 15 U.S.C. §1601 et 

seq. (1980). 

37 TiLSR Act §105(b), 15 U.S.C. §1601 et seq. 

(1980). 
38The new Reg. Z and copies of the forms 

can be obtained from the FTC regional office 

or the Division of Credit Practices, Bureau of 

Consumer Protection, Federal Trade 

Commission, Washington, D.C. 20580. 
39TiLSR Act §111(a)(1), 15 U.S.C. §1601 et 

seq. (1980). 


Official 


Reporter 


for: 


4©TiLSR Act $111(a)(2), 15 U.S.C. §1601 et 
seq. (1980). 


41TiLSR Act §130(b), 15 U.S.C. §1601 et. 
seq. (1980). 

* TiLSR Act $130(c), 15 U.S.C. §1601 et seq. 
(1980). 

“STiLSR Act §130(a)(3), 15 U.S.C. §1601 
et seq. (1980). 

“*TiLSR Act §108(e), 15 U.S.C. §1601 et seq. 
(1980). 

4STiLSR Act $108(e)(1), 15 U.S.C. §1601 et 
seq. (1980). 

46 March 31, 1980. 

47 TiLSR §108(e) (3), 15 U.S.C. §1601 et seq. 
(1980). 
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We know that you’re trusting us with 
more than your estate. 


The Living Trust protects you now... 
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ing a living trust by 
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your assets at your 


death. 
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ADMINISTRATIVE LAW 


The nightmare of 
nonrule policy 
By George L. Waas 

The emergence of nonrule policy 


as a vehicle for rulemaking 
avoidance and the consequential 


return to “phantom” or “invisible” 
government necessitates this brief 
revisit to the days when the law 
meant what it said and an agency’s 
failure to adopt its policies as rules 
meant the unwavering inability to 
enforce its policies. 

Once upon a time, the Admini- 
strative Procedure Act (APA) ad- 
monished agencies properly to adopt 
their rules! or face the invalidation 
and concomitant unenforce- 
ability of their policies.2 The APA 
also instructed that §120.56 was the 
remedial vehicle in the “(a)ct’s 
impressive arsenal of varied and 
abundant remedies”? to challenge 
agency rules not adopted as required 
by §120.54. 

Early on, the Florida Supreme 
Court said one of the 
principal goals [of the rule adoption require- 
ment was] the abolition of “unwritten rules” 
by which agency employees [could] act with 
unrestrained discretion to adopt, change and 
enforce government policy. The term “rule” 
was broadly defined . . . to reach precisely the 
form of invisible policy-making which the 


[agency had] employed in the course of 
enforcing [its] requirement.‘ 


Taking to heart this admonition 
and the Supreme Court’s desire to 
eliminate phantom government by 
executive fiat through invisible 
agency policies, the judiciary 
invalidated the following agency 
statements conforming to the 
definition of “rule” because they 
were not regularly adopted: 

ea statement which expressly 
repealed an agency’s_ previously- 
issued declaratory statement;5 


e guidelines for laying off 
employees;® 

e employee minimum training 
and experience requirements;’ 

ea personnel directive of the 
Florida Department of Offender 
Rehabilitation (now Department of 
Corrections) involving grooming;® 
and 

e a Department of Revenue policy 
appearing in a tax audit statement.® 

In another case, the Department of 
Health and Rehabilitative Services’ 
formula for concluding that existing 
Computerized Axial Tomography 
(CAT) Scanners were underutilized 
was declared unenforceable because 


The emergence of the 
judicially created doctrine 
of nonrule policy . . . has 
eroded the early APA 
decisions requiring 
agencies to adopt policy 
by rulemaking 


it was not properly adopted as a 
rule.!° 

Along with the above admonition 
was the warning given each agency 
in General Development Corpora- 
tion v. Division of State Planning, 
Department of State,'! that if it 
neglect(ed) its rulemaking power and 
attempt(ed) to promulgate policy of general 
applicability on an ad hoc basis by orders in 
particular cases, we must order rulemaking as 
a predicate for further action and, if necessary, 
invalidate agency action taken without 
rulemaking. 

The practitioner, having read these 
cases on rule adoption requirements 
and being confronted with an 
unpromulgated agency statement 
conforming to the definition of “rule” 
or a claim of nonexistence of a rule, 
logically assumed—and then 
correctly so—that a §120.56 
challenge was available to nullify the 
illicit policy. 

It “ain’t necessarily so” today. 

While the courts have repeatedly 
recognized that agency action is 
either a rule or order and that agency 
policy statements are rules, and rules 
not properly adopted are void, the 
emergence of the judicially-created 
doctrine of nonrule policy (or policy 


by adjudication)!* has given agencies 
a convenient defense to their failure 
to adopt their policies as required by 
§120.54 and has eroded the early APA 
decisions requiring agencies to adopt 
policy by rulemaking." 


The rise of nonrule policy 


The seeds of nonrule policy were 
planted in Tamiami Trail Tours, Inc. 
v. Bevis,’ watered in City of Plant 
City v. Mayo,'® nurtured in 
Department of Administration v. 
Stevens,'* and brought to explosive 
fruition in McDonald v. Department 
of Banking and Finance," in which 
the court said: 

(W)hile the Florida APA thus requires 
rulemaking for policy statements of general 
applicability, it also recognizes the 
inevitability and desirability of refining 
incipient agency policy through adjudication 
of individual cases. There are quantitative 
limits to the detail of policy that can 
effectively be promulgated as rules, or 
assimilated; and even the agency that knows 
its policy may wisely sharpen its purposes 
through adjudication before casting rules. 346 
So.2d at 581. 

As justification for nonrule policy 
and the concomitant nonnecessity of 
rule adoption, the court gave vent to 
agency “incipient” or “emerging” 
policy which it said was incapable of 
rule refinement by the agency before 
effectively testing that policy by 
adjudication. 

Having articulated this policymak- 
ing option and given the agencies 
new buzzwords, the court then 
established the agency “penalty” for 
choosing nonrule policy by 
adjudication over rulemaking. In 
Department of Administration v. 
Harvey,'® the court said: 

To the extent [agency] policy is not 
incorporated in regularly adopted rules, the 
[agency] may be required by any 
disappointed [person] to defend its policy ina 
Section 120.57 proceeding where the [agency] 
will be required to present evidence and 
argument and to “expose and elucidate its 
reasons for discretionary action.” (Citation 
omitted.) If the [agency’s] policy is regularly 
adopted as a rule within the agency’s 
authority, the agency need not defend its 
policy in each case. 


Against the agency penalty of 
recordmaking by opting for 
adjudicatory policymaking, the Flor- 
ida Supreme Court last year held that 
agencies are not required to comply 
with §120.54 each time a new policy 
is developed, although rulemaking is 
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preferred when established policy is 
being altered.'® 


The nightmare 


Although nonrule policy has as its 
justification its incipient or emerging 
nature, some of the _ policies 
invalidated by the court appear to 
have been of just such a nature.?° 
More to the point is that agencies 
have seized upon and are using the 
nonrule policy option as 2 means of 
avoiding rulemaking. What agency, 
having no rules or unpromulgated 
rules and faced with a rule challenge 
or an inquiry as to rule authority,?! 
will not claim that it has chosen to 
make its policy on a case-by-case 
basis??2 How difficult is it for an 
agency to denominate a_long- 
standing unpromulgated policy as 
incipient or emerging in nature by 
merely attaching to it administrative 
gloss via the time-worn internal 
revision process? What is to prevent 


an agency from making this nonrule. 


policy claim in a §120.57 proceeding, 
make a record and thereby insulate 
this policy from a §120.56 rule 
challenge?” 

A salient purpose of a rule is to 
provide public notice by codification 
or other fixed vehicle after 
substantive opportunity for public 
participation of conduct, both 
required and proscribed. But nonrule 
policymaking affords none of these 
public opportunities. The fact that an 
agency believes it is within its power 
to reveal, at an appropriate time, its 
unpromulgated policy to a surprised 
and unsuspecting person or entity 


George L. Waas is a partner of Slepin, 
Slepin, Lambert & Waas, Tallahassee. He is a 
graduate of Florida State University College 
of Law (1970) and was an attorney for the 
Department of Transportation and Depart- 
ment of Health and Rehabilitative Services. 

He writes this column on behalf of the 
Administrative Law Section, Leonard A. 
Carson, chairman, and Joseph Fleming and 
James W. Linn, editors. 
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subject to that policy and escape 
accountability for failure to 
promulgate is enough to chill the 
APA rulemaking process. 

Nonrule policy, by its nature, is 
invisible; it does not appear in an 
agency’s index of rules or any other 
fixed location. A person impacted by 
such policy has no knowledge of 
conduct required or proscribed by 
the agency. 

In arecent case before the Division 
of Adminsitrative Hearings, a 
hearing officer dismissed a §120.56 
petition on the grounds _ that, 
although an agency had and relied 
upon unpromulgated policies dating 
back several years, the availability of 
policy formulation by adjudication 
precludes the invalidation of these 
unadopted policies. 

In another recent case, an agency 
which had filed an administrative 
complaint predicated of alleged 
violation of agency rules, found amid 
§120.57 proceedings that its rules 
were invalidated (in a contem- 
poraneous $120.56 challenge) and 
amended its complaint to charge 
violation of two mutually 
contradictory nonrule policies: the 
first being identical to the invalidated 
rules (since emerging policy must 
have antedated formal rules 
adoption), and the second being pure 
application of the governing statute 
(which must have guided and 
informed agency policy). 

If an agency may rely on the 
defense of nonrule policymaking op- 
tion in overcoming a rule challenge 
premised upon nonadoption, the 
§120.56 remedy as it applies to rules 
not found in the Florida 
Administrative Code*4 will be 
removed from the APA’s “impressive 
arsenal... .” 

It is imperative that the brakes be 
applied to nonrule policymaking and 
agencies once again be required to 
adopt their policies as rules at the risk 
of invalidation for noncompliance 
with §120.54, lest this judicially 
spawned creature devour the APA.o 
‘As defined by Fra. Stat. §120.54(14). 

2“(a) rule within the purview of Section 
120.54(14) . . . (which is) not adopted as a rule 
as required ... is . . . void.” Florida 
Department of Offender Rehabilitation v. 
Walsh, 352 So.2d 875 (Fla. Ist D.C.A. 1979). 

3State ex rel. Department of General 


Services v. Willis, 344 So.2d 580, 590 (Fla. Ist 
D.C.A. 1977). 

4Straughn v. O’Riordan, 338 So.2d 832, 834 
(Fla. 1976). 

5Price Wise Buying Group v. Nuzum, 343 
So.2d 115 (Fla. Ist D.C.A. 1977). 

®State Department of Administration v. 
Stevens, 344 So.2d 290 (Fla. Ist D.C.A. 1977). 


7State Department of Administration v. 
Harvey, 356 So.2d 323 (Fla. Ist D.C.A. 1977). 


8Florida Department of Offender 
Rehabilitation v. Walsh, 352 So.2d 875 (Fla. Ist 
D.C.A. 1979). 

®*Department of Revenue v. U.S. Sugar 
Corporation, 388 So.2d 596 (Fla. Ist D.C.A. 
1980). 

!0North Miami General Hospital, Inc. v. 
Office of Community Medical Facilities, 
Department of Health and Rehabilitative 
Services, 355 So.2d 1272 (Fla. lst D.C.A. 1978). 

11353 So.2d 1199 (Fla. Ist D.C.A. 1977). 

12McDonald v. Department of Banking and 
Finance, 346 So.2d 569 (Fla. Ist D,C.A. 1977). 

13 See North Miami General Hospital, Inc. v. 
Office of Community Medical Facilities, 
Department of Health and Rehabilitative 
Services, 355 So.2d 1272 (Fla. Ist D.C.A. 1978), 
and State Department of Administration v. 
Stevens, 344 So.2d 290 (Fla. Ist D.C.A. 1977). 

14316 So.2d 257 (Fla. 1975). Although the 
court said the Public Service Commission’s 
specified regulatory authority is properly the 
subject of rulemaking, it declared “as being 
almost peevish” the notion that the 
Commission may act only through 
rulemaking. Id. at 259. 

15337 So.2d 966 (Fla. 1976). The court said 
the choice between policy by rulemaking or 
adjudication lies within the agency’s discretion 
“so long as interested and affected parties 
have a forum in which to challenge any change 
and the basis on which the action is taken is 
supported by the record.” Id. at 975. 

16 See footnote 6. A necessary element in the 
formation of the nonrule policy option was 
judicial refinement of the statutory definition 
of rule by requiring the policy statement to 
purport “in and of itself to create certain rights 
and adversely affect others.” 344 So.2d 296. 

17346 So.2d 569 (Fla. Ist D.C.A. 1977). In 
McDonald, the court further refined the 
definition of “rule” by asserting that “state- 
ments of general applicability” are “those . . . 
which are intended by their own effect to 
create rights, or to require compliance, or 
otherwise to have the direct and consistent ef- 
fect of law.” 346 So.2d at 581. 

18356 So.2d at 325-326. 

19Florida Cities Water Co. v. Florida Public 
Service Commission, 384 So.2d 1280 (Fla. 
1980). Judicial permissibility of policy by 
adjudication permeates licensing proceedings. 
See Anheuser-Busch, Inc. v. Department of 
Business Regulation, 393 So.2d 1777 (Fla. Ist 
D.C.A. 1981), for an analysis as to rulemaking 
v. adjudication in licensing matters. 

20 See footnotes 5 and 9. 

21And there is no statute mandating rule 
adoption as a condition precedent to policy 
enforcement. 

22Perhaps using the inquirer as the guinea 
pig for establishing instanter its adjudicatory 
policy. 

23In State Department of Health and 
Rehabilitative Services v. Barr, 359 So.2d 503, 
505 (Fla. Ist D.C.A. 1978), the court said if a 
person’s substantial interests are to be 
determined by application of a prior agency 
order (or established policy), “Section 120.57 
proceedings will afford him the opportunity to 
attack the agency’s position by appropriate 
means, and Section 120.68 will provide judicial 
review in due course.” 

The effect of this is to preclude a §120.56 
rule challenge directed to an order which 
happens to conform to the definition of “rule” 
in §120.52(14). 

24Or elsewhere for rules not required to be 
published in the Florida Administrative Code. 
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lawyer today? ONLY $1.25. 

SAVE MORE! Order 2 or more shirts and receive 

a FREE bumper sticker! 

SHIRT STYLES: 

#111 Have you hugged your lawyer today? 

#112 Is there life after law school? 

#115 Have you hugged your secretary today? 
Delivery 4-6 weeks! C.0.D. accepied. . 

Florida residents add 4% sales tax. 


Mail Eagle Productions 
order P.O. Box 6365 
to: Lake Worth, FL 33461 


QTY.] Style #] Color |Size] Sex 
How 


many 
bumper 
stickers? 


F-2 
12773 Forest Hill Bivd. Sulte 104 
W.P.B., FL 33411 (305) 793-3839 (8-9 a.m.) 
Not affiliated with similar mail order company. 


SUITE 217 
SOUTH MIAMI, FL 33143 GOVERNMENT LIAISON SERVICES, INC. 
(305) 661-6316 108 Wash. Bldg., 1011 Arl. Bivd., 
P.O. Box 9656, Arlington, VA 22209 
Phone (703) 524-8200 
ICE EXPERT COMPLETE TECHNICAL 

POL MEDICAL & DENTAL EXPERT 

To review and assist in case 1, deposition SERVICES 

and court testimony for defense and plaintiff at- 


torneys. Have assisted and testified in false arrest, 
pursuit driving, brutality, use of deadly force, decoy 
training, supervision, administration, search and 
seizure, raids, civil rights violations, higher education 
for police, patrol procedures, security, drug 
parapheralia, traffic enforcement, booking pro- 
cedures, arrest procedures, hostage and barricade 
Situations, stake-outs, sex, race and age discrimina- 
tion, and investigative hold procedures matters. 22 
years experience as a patrol officer, supervisor and 
chief of police (California, Missouri, Maryland and 

R.J. di Grazia, 

d G Associates 
9535 Duffer Way © Gaithersburg, MD 20879 

301/977-0457 


Engineering (all areas); Negligence; 
Accident reconstruction; Products liability; 
Athletics & sports safety; Criminalistics; 
MEDICAL, DENTAL & PODIATRY ' 
MALPRACTICE. Brochure. Medical and 
dental doctors in addition to technical 
experts on staff are available to consult and 
testify in all courts. Complete laboratory 
services. 

‘INTER-CITY TESTING & 
CONSULTING CORPORATION 
8225 N. W. 13th Street 
Plantation, FL 33322 
(305) 565-0324 

Executive Offices 
P.O. Drawer “O” 
609 Middle Neck Road 
Great Neck, N.Y. 11023 
(516) 829-8762 


CHECK YOUR 1981-82 | ! t 
DIRECTORY YELLOW ...in ONOMIC ANALYSES detailed 

PAGES FOR ADDI- 


i simplicity. Results are spelled out in ranges. Federal & state court tested. P 
TIONAL PRODUCTS 


i Prompt and reasonable. SPECIALISTS IN ANTITRUST. Ph.D. expert 5 
AND SERVICES. testimony. 


! ECRS, Inc., 303 East Pan Am Bldg., N.Y.C. 10017 (212) 772-0883 8 
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LAWYERS SERVICES PAGES 


IF BANKERS ARE AMONG YOUR 
IMPORTANT CLIENTS, YOU'LL 
PROFIT S5Y READING FLORIDA 
BANKER, the Southeast’s fore- 


most banking association 
monthly magazine. 

You know afttomeys often need 
current information on banking 
activities and regulations. 
FLORIDA BANKER brings you cur- 
rent monthly financial news in 14 
information packed issues. 

To take advantage, return this 
coupon with $15 for a one-year 
subscription to: 


Fllopida 


FLORIDA BANKER 
POB 6847 
Orlando, FL 32853 


Name Tite 


City Stare Zip 
(Type on separate card. if you need additional room.) 


LAW OFFICE MANAGEMENT 


PROFESSIONAL LIABILITY CLAIMS PREVENTION 
DOCKET CONTROL — CLIENT RELATIONS — FILING SYSTEMS 
FEES AND ACCOUNTING — PERSONNEL AND COMPENSATION 

OFFICE EQUIPMENT, AUTOMATION, LIBRARIES AND DESIGN 


DUKE NORDLINGER STERN, J.D., Ph.D. 
1336 - 54th Avenue N.E., St. Petersburg, FL 33703 (813) 527-1212 


| rse 
Florida’s best bar review Cours® 


Name 


Whatever your needs, BRC has just the program for you in Florida (or other states). 
For more information, mail this coupon today. 


Address 


%G 

wye=ss 
SS 


Y wr 


The course the others imitate 
Law School 


BRC Telephone (area code 


Josephson Bar Review Center of Florida: Phone (813) 441-4133 (Florida) 
National Headquarters: 10101 W. Jefferson Bivd. Culver City, California 90230, 558-3100 


) 


Year graduated 


AMORTIZATION 


DAYTONA DATA 


SCHEDULES P.O. Box 2119 

$3.00 Prepaid - 10 for $2000 Daytona Beach, FL 32015 
AMOUNT OF | RATE TERM |PAYMENT | MONTH OF| PAYMENTS]  ADD'L 
LOAN ist PYMT | PER YEAR SETS 
$ % $ $1.50 ea 


WRONGFUL DEATH - PERSONAL INJURY AND DISABILITY 
OTHER SITUATIONS INVOLVING FUTURE MONETARY VALUE OR LOSS 
RESEARCH AND TESTIMONY FOR FLORIDA ATTORNEYS SINCE 1971 


J. FREMON JONES, PH.D. 
228 PARK AVENUE, SUITE F WINTER PARK, FL 327889 (305) 896-4020 


A Diary is a must!! 


MAKE YOURS THE FLORIDA LAWYERS DIARY & MANUAL 


© Reasonably priced at $21.00 


e Your name embossed in gold on 
the front cover at no extra charge 
e Published annually by 


P.O. Box 1227, Newark, N.J. 07101 


FLORIDA LAWYERS DIARY & MANUAL 


Expert Testimony 
in 
Criminology-Police Operations 
Security Administration 

Jail Management 
Expert testimony for plaintiff or defense in 
litigation arising out of police action/conduct, 
jail incidents and negligence involving physi- 
cal security of premises and security guards. 
Qualified in arbitrations, special master pro- 
ceedings, civil service hearings, workman’s 
compensation court, circuit court and federal 
district court. 


Dr. William J. Bopp 

1400 S.W. 21st Lane 

Boca Raton, FL 33432 
(305) 395-4830 


\ 
Neuropsychology 
Laboratories 


Assessment of brain damage and 
consequent vocational, intellectual 
and personality deficits. 


(305) 324-8111 - Ext. 245 


Highland Park West Broward Mental 
General Hospital, Health Services, 
1660 Northwest 7th Ct. 7380 N.W. 5th St., 
Miami, FL 33136 Plantation, FL 33317 
Telephone: Telephone: 


(305) 792-5030 


THE FLORIDA BAR JOURNAL/FEBRUARY 1982 197 


— 
== | 
| 


LAWYERS SERVICES PAGES 


ROUTE 1-BOX 80 
MORRISTON, FLA. 32668 


TO ORDER 
YOUR 
CORPORATE 
SUPPLIES 


ALL ORDERS 
SHIPPED 
SAME DAY 
AS RECEIVED 


SEAL & CERTIFICATE CO_ 


(904) 732-0979 


RUSH ORDERS CALL “COLLECT” 


FORENSIC PSYCHIATRY, INC. 
Expert testimony and case preparation; assistance. 
CRIMINAL: Insanity defense and incompetency to stand trial 
CIVIL: Psychiatric damage of personal injury and wrongful death; 
custody evaluation, psychiatric malpractice. 
Robert H. Wray, M.D., J.D., director 


2427 Winthrop Road 


Tallahassee, Florida 32312 


904-222-1540 


Rare coins 


in the estate 
you’re 
handling? 


Having difficulty obtaining 
an accurate appraisal of the 
rare coins in an estate or trust 
you’re handling? We can help 
with expert appraisals and 
specialized counseling on 
how to realize optimum 
returns on the collection 
you are dispersing. 
Member: 

American Numismatic Association 

Call us collect 

(305) 373-3001 


POLICE PROCEDURES 


Renowned univ. criminologist and police 
authority—featured on “60 Minutes,” in 
Newsweek, U.S. News and World Report, 
etc. Extensive experience in police litiga- 
tion involving excessive force, intentional 
and negligent use of firearms, improper 
use of police vehicles, and standards of 
police conduct. Full credentials and 
references available on request. 


Dr. George Kirkham 
and Associates, Inc. 
P.O. Box 10556 
Tallahassee, Florida 32302 
(904) 222-2476 


Police and Jail Procedures— 


Professor of Criminal Justice 
Available to assist in case 
preparation, deposition, and court 
testimony for defense and plaintiff 
attorneys in police related matters 
(excessive force, firearms abuse, 
pursuit driving), and jail related 
matters (custodial deaths and 
injuries, excessive force, and con- 
ditions of confinement). Twenty-two 
years of experience as a detective, 
major, chief deputy (under sheriff) 
and professor of criminal justice. 

Dr. Leonard Territo 

Law Enforcement Consultants 

14705 Oak Vine Drive 

Lutz, Florida 33549 

Phone (813) 237-3957 


NEWEST 
SERVICE 


Expressly designed for 
Members of the Florida Bar 


important Costs 


TOTAL 
INCORPORATING 
PACKAGE 


Upon receipt of your order we will prepare the Articles of Incorporation, hand file 
with the Secretary of State, receive and return to you the certified copy com- 
plete with charter number and date stamp plus all other documents and, a cor- 
porate kit can be delivered at the same time. All in approximately 24 hours. 


TIME AND LABOR SAVED FOR A MINIMUM FEE 


CALL OR WRITE FOR COMPLETE DETAILS 


ace INDUSTRIES, INC., 121 S.E. 1st STREET, MIAMI, / (305) 358-2571 


Suite 701, 799 Brickell Plaza 
Miami, Florida 33131 


The Source for superb quality. 


FREE CATALOG of 
Reconditioned IBM 
Word Processors © 


All with 90 days Free Service. 


800 
521-3085 
In Michigan 


Per canal 482-3651 


call toll-free or write 


WORD PROCESSING EXCHANGE 
W E P.O. Box 7361, Ann Arbor MI 48107 
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A Boarding and 
Day School 


Fort Lauderdale 


Pine Crestis an accredited college preparatory school, 
founded in 1934, with a boarding program (five or 
seven days) for boys and girls in grades 7-12, located 
on a modern, 47-acre campus on the northern edge of 
Fort Lauderdale. 


The program of study presents traditional academic 
preparation for college entrance in English, foreign 
language (German, French and Spanish), mathe- 
matics, laboratory science (two years of chemistry, 
two years of biology, physics, astronomy and marine 
biology), and history. Pine Crest also has a Fine Arts 
Department (band, chorus, dance, drama and studio 
art) and an Institute for Civic Involvement. Advanced 
Placement courses are offered to outstanding stu- 
dents who wish to study college-level work while still 
enrolled in a high school environment. Pine Crest 
offers 9 formal AP courses and students may prepare 
independently for AP exams in several other subjects. 


Students have the opportunity to compete on 56 
athletic teams including school and USS swimming 
teams. Tennis is under the direction of a resident pro 
who uses the school’s ten courts. 


For more information, please contact Dr. John Har- 
rington, Pine Crest, Box L, 1501 NE 62 Street, Fort 
Lauderdale 33334, phone 305-492-4103. Pine Crest 
has a policy of non-discriminatory admissions in all 
programs. 
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Penthouse Window Offices For As Low As $195. 

A Fegen Suite® allows Attorneys, CPA’s and other dignified 
professionals, individually or in a group, to rent office space and enjoy 
the facilities and services of 
a large firm. 

Your low monthly 
rental rate includes skilled 
telephone operators who 
screen your calls and take 
messages, a courteous recep- 
tionist and an outstanding 
State and Federal law li- 
brary. Some locations in- 
clude a tax library. Daily 
messenger and attorney 
service pick-up, photocopy 
and secretarial services are 
also available. 

In a Fegen Suite® 
you'll find young profession- 
als eager to take up your 
overflow; experienced practi- 
tioners whom you may con- 
\ ee _ sult; a plush reception area; 
Department Building and stately conference rooms. 

So whether you're a beginning professional trying your hand at 
self-employment, or a well-established, out-of-town firm testing a new 
market, a Fegen Suite® offers you high-rise at low cost. 


155 So. Miami Ave. 

Penthouse 
Miami, Florida 33130 | 
(305) 358-4558 


For information on other locations, please call: 
PAUL FEGEN, ESQ. Attorneys Office Management, Inc. 
9454 Wilshire Boulevard, Penthouse, Beverly Hills, California 90212 (213) 272-9454 (800) 421-0744 


200 THE FLORIDA BAR JOURNAL/FEBRUARY 1982 


| 


For Your Corporate and 
Uniform Code Information .. . 


Your Contact 


How many times are your transactions delayed by the inability "agin cata XN 
to obtain uniform commercial code and corporate information on Z ee 
time? Quite often, if you are like most attorneys, you become 
bogged down in a mire of long distance phone calls, letters and 
memoranda which are costly to your firm. Why not let Corporation 
Information Services be your Tallahassee contact to eliminate costly 
delays such as mail, human error, the lack of personal attention 
because of your time schedule and the bureaucratic red tape? 

At C.I.S. our only business is serving the legal, banking and 
financial communities, providing corporate and uniform commer- 
cial code information, filing and retrieving documents of public 
record. Our strength is the speed with which we can provide these 
services. We provide one-day service on U.C.C. searches by special 
rush request. 

For expedient treatment in incorporation matters, inquire about 
our INSTACORP service. INSTACORP is a one-day service for the 
preparation and filing of new articles of incorporation. With one 
phone call, we will check the name availability, prepare the articles 
of incorporation as per attorney instruction, file the articles and 
return a certified copy to you the same day. Upon request, we will 
also order your corporate kit. INSTACORP is offered exclusively to 
members of The Florida Bar. 

Call us today, toll free in Florida, 1-800-342-8086, 
and let us give you the details of our service. 
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da’s First Professional 
Public Records Research Company 


Corporation 
Information 


Services 
Phone Toll-free in Florida 1-800-342-8086 


Outside of Florida 1-904-222-9171 
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Why only West 
can offer you true 
SYSTEM answer 
your legal 


Postmaster: Send Form 3579 to 
The Florida Bar, Tallahassee, Florida 32301 


Ory West Publishing Company 
offers you a complete System of 


legal research. Unlike other sources 
who offer only books or only com- 
puter-assisted legal research, West 
offers both. ..or either. Your West 
Representative will tell you how—and 
whether—each fits into your practice, 
and when they complement and work 
together for impressive economies in 
both time and money. 


When it comes to your research sys- 
tem, books are necessary to familiar- 
ize yourself with legal issues. . . to de- 
termine causes of action. . .to obtain 
an overview and gain perspective 
...or to get needed practice and pro- 
cedural guidance. 


WESTLAW gives you special 
capabilities that books do not have. 
For example, you can search for 
terms not normally indexed—judges’ 
names, witness names, names of law- 
yers, names of places or products, 
medical terms and more. 


Research is a vital part of your prac- 
tice. Doesn't it make sense to rely on 
the only company that can offer you 
both law books and computer re- 
search. ..and can also show you how 
to use both together? After all, law- 
yers have depended on us for more 
than 100 years. 


Warren F. Bateman 
P.O. Box 55-7395 
Miami, FL 33155 
Phone: 305/945-7521 


Michael D. Goodson 
Box 52 

Montgomery, AL 36101 
Phone: 205/834-7872 


Kenneth S. Green, Jr. 

P.O. Box 5362 

Fort Lauderdale, FL 33310 

Broward Co. Phone: 305/463-1700 
Palm Beach Co. Phone: 305/737-8600 


Michael L. Moschel 
579-7th Avenue No. 
Naples, FL 33940 
Phone: 305/945-0600 


Bradley H. Thurston 

P.O. Box 1086 

Holmes Beach, FL 33509 
Phone: Tampa, 813/876-2120 


Stephen D. Walsh 

P.O. Box 421 

Tallahassee, FL 32302 
Phone: 904/224-6181 
Jacksonville: 904/396-0783 


Thomas D. Yarbrough 
304 Raintree Court 

Winter Park, FL 32789 
Phone: 305/629-1077 


WEST PUBLISHING COMPANY 
50 W. Kellogg Bivd. 
P.O. Box 3526 « St. Paul, MN 55165 
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